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Illinois 


Congressional Versus Executive Control 
of Transportation 


By HonorasLe Huex W. Cross, 
Interstate Commerce Commisstoner 


The Act to Regulate Commerce, approved February 4, 1887, marked 
anew departure by Congress into the field of transportation. Essentially 
the Interstate Commerce Commission was created to carry out in detail 
the general standards or rules of conduct with regard to transportation 
prescribed by the legislative branch under its constitutional powers to 
regulate commerce. Prior to that time short line railroads were the 
dream of promoters and exploiters. While this brought about unbeliev- 
able expansion, it had nourished widespread abuses. In that era crossing 
the Illinois Central Railroad from Chicago to Cairo, Illinois, were 22 
mall railroads, 18 of which had passed into receivership between 1874 
and 1891. Discriminatory service to favored shippers and unreasonable 
and preferential rates created public mistrust. It became evident, par- 
ticularly where the public interest and economy were adversely affected, 
that some sort of governmental supervision was necessary. 

Within the next four months the Interstate Commerce Commission, 
the oldest of all agencies and the prototype of numerous subsequent 
agencies, will have completed its 65th year as a regulatory body report- 
ing annually to the Congress. In this span of time it has succeeded in 
establishing itself as a so-called ‘‘independent regulatory agency,’’ with 
at least a fairly good reputation for ability and integrity. Historically, 
attainment of that status has not been easy. Agencies of its type have 
always been disturbing to those who make a fetish of the tripartite dis- 
tribution of governmental functions. In the first twenty years of the 
(ommission’s life the judicial branch seemed intent on preventing any 
important exercise of power by this upstart agency. Only through the 
sagacity and vision of Commission members in interpreting the mandates 
of Congress, coupled with determination on the part of leaders in Con- 
gress to exercise the right to regulate commerce between the states, was 
the Commission perpetuated. 

The United States possesses more than half of the world’s trans- 
portation facilities. These facilities include over 227,000 miles of rail- 
ways; 3,300,000 miles of public roads ; 27,000 miles of inland waterways ; 
150,000 miles of pipelines; over 6,200 civilian airports, and 40,000 miles 
of arways. Without this magnificent transportation system the United 
States could not maintain either military or economic supremacy in the 
world today. From the standpoint of size the transportation industry 
Sseeond only to agriculture. 

Between 1887 and 1935 Congress did not materially expand its 
“egation of authority in matters regulating common carriers wholly 
rrailroad or partly by railroad and partly by water, express and sleep- 


_m__ 


P Address before Regional Transportation Conference, Chamber of Commerce, 
“veland. Ohio, December 12, 1951. 
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ing car companies, and pipelines. The enactment of the Motor Carrier 
Act in 1935 was the first major extension of authority to the Interstate 
Commerce Act and provided for the regulation of the transportation of 
passengers or goods by motor vehicle in interstate commerce. 

Prior to the enactment of the Motor Carrier Act, less than 1600 
carriers (rail, water, pipeline, electric railway, express and Pullman 
companies) were subject to our jurisdiction. The Transportation Act 
of 1940 made numerous amendments and added Part III, which related 
to carriers by water and enlarged the jurisdiction of the Commission over 
these carriers. The Declaration of a National Transportation Policy, 
added at this time, charged the Commission with the tremendous re- 
sponsibility of exercising its regulatory powers to the end of preserving 
each form of transportation, of protecting all of them from each other, 
and guarding against destructive competition. That declaration must be 
read with each part and section of the Act. In 1942 Part IV of the 
Act was added, conferring jurisdiction over freight forwarders. Today 
the Interstate Commerce Commission has jurisdiction over approximately 
22,000 carriers whose revenue this past year aggregated about $16.5 
billion. In addition, many thousands of exempt or private motor car- 
riers are included within our regulations as to safety of operations and 
hours of service. 

As you know, the non-political character of the Commission has been 
maintained by the statutory admonition that of the eleven members not 
more than six shall be appointed from the same political party. In- 
eluding the present membership, only 52 men have served as commis- 
sioners. The terms of office so overlap that not more than two terminate 
at any one time. This arrangement has assured at all times a majority 
of commissioners with several years of experience. 

The infrequent changes in the personnel of the Commission have 
prevented sudden interruption of administrative policy. The presence 
on the Commission of several members who have served for many years 
assures the caution and conservatism of maturity and experience, while 
the occasional addition of a new and younger member brings into the 
deliberations a fresh point of view and a more intimate knowledge of 
newer problems. 

We may remind ourselves that the Commission has never been 
shaken by public scandal and that it is in no way responsible for the 
fact that Congress is considering the formulation of a code of ethics to 
govern the relations between government officials and private individuals 
seeking personal gain through privilege, favor or political influence. 

In sharp contrast to the history of every other country, transporta- 
tion in the United States has unfolded a record for unparalleled progress 
and unerring soundness of judgment. The spirit of keen competition 
between the various carriers has been encouraged. Unswervingly through 
the vigilance of Congress and the guardianship of the Commission, the 
doctrine that private ownership shall not be usurped by government 
confiscation abides in the minds not only of those engaged in transpor- 
tation but also of the public generally, overshadowing politics ané 
partisanship. 
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In resorting to self-analysis, it is apparent that a feeling is growing 
that the Commission has been weakened of late and that it is less effective 
than it was in its early days when it was charged with far fewer duties 
to perform. Perhaps this feeling began to develop in the era that wit- 
nessed the creation of innumerable alphabetical agencies, some indepen- 
dent, but more within the executive departments of government. Out 
of the jumble of letters of agency names, it is not surprising that the 
public would become bewildered and that the criticism leveled at some 
would taint the innocent. This decline of the Interstate Commerce Com- 
mission and other independent regulatory agencies in the last decade 
has been accompanied by a greater growth of duplicating executive 
agencies usurping many of the important functions of these independent 
bodies. 

Looking realistically at the Interstate Commerce Commission, the 
highly-trained and loyal staff of examiners has been decimated in the 
last ten years because of the Commission’s inability, due to inadequate 
Congressional appropriations, to fill vacancies caused by death, retire- 
ment and resignation. Not only has the volume of work increased by 
reason of the many added duties imposed by acts of Congress, including 
Parts III and IV of the Act, the Mahaffie Act, and the Reed-Bulwinkle 
Act, but also by reason of the fact that the number of regulated carriers 
has been multiplied manyfold. Congress, by imposing successive appro- 
priation curtailments on the Commission, has compelled the reduction in 
the number of its employees from 2649 in 1940 to 1911 on September 1, 
1951. For the sake of comparison, our agency, which regulates all forms 
of land and inland water interstate transportation, is not a large agency 
80 far as the number of its employees is concerned. In 1950 the average 
employment of the Civil Aeronautics Administration was 17,208 em- 
Ployees; the Federal Maritime Board and Maritime Administration, 
4502; the Bureau of Public Roads, 3615; the Railroad Retirement Board, 
2459; and the Interstate Commerce Commission, at that time, 2161. 

In an analysis of the federal budget for the year starting July 1, 
1951, prepared for the Board of Directors of the Illinois Chamber of 
Commerce by a leading accountant in the United States, it was estimated 
that the expenditures in the regulation and services to transportation 
and communications would be $51,000,000 as compared to $28,000,000 
for the three-year average of 1946-48, or an increase of over 82 percent, 
whereas the estimated increase to the Interstate Commerce Commission 
for 1952 over 1948 was but eight percent. Parenthetically, I might add 
that in the bill finally approved, the amount appropriated to our Com- 
mission was actually less than for 1948, despite increased duties, increased 
costs and mandatory wage increases. 

For the fiscal year beginning July 1, 1951, the Commission’s total 
appropriation was but 12 percent more than for the fiscal year beginning 
July 1, 1941. I ask you, how long could any carrier regulated by our 
Commission perform increased services and avoid bankruptcy with a 


budget increase of but 12 percent, when the cost of living index has 
almost doubled ? 
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In seeking the reason for the Commission’s good reputation, we may 
well turn to the last address of the late Commissioner Joseph B. Eastman, 
where he said: ‘‘The statutes which the tribunal administers should be 
well, simply and carefully formulated, but the personnel that does the 
administering is more important than the wording of the statute. Good 
men can produce better results with a poor law than poor men produce 
with a good law.’’ 

A vast amount of the real work must necessarily be done by our 
examiner staff. The volume of work is far in excess of what can be 
personally done by the commissioners. The staff of the Commission is 
the key to its success, and if weakness appears it cannot help but be 
reflected in the final product. Reliance must rest upon the bureaus of 
the Commission, which throughout the years have attracted capable 
young men, who, proud of the Commission’s record and jealous of its 
reputation, have made a life career of Commission service. Many of 
these men are now growing old. Replacements within the last ten years 
have not been made because of lack of funds. 

For example, the Bureau of Formal Cases, made up of a staff of 
expert examiners, constitutes the Commission’s most direct and sig- 
nificant aid to the regulation of rates, rules, regulations, and practices. 
In 1935 there were 130 examiners in this Bureau, in 1946 there were 78 
as compared with 71 examiners at the present time. On August 31, 1946, 
there were 463 cases pending in that Bureau, while on August 31, 1951, 
this had increased to 921 cases. 

Again, for the year ending August 31, 1951, through the Section 
of Complaints in the Bureau of Motor Carriers 3988 cases were dis- 
posed of, covering applications for operating authority, finance, rate 
and other matters. Considering the growing complexity and increasingly 
huge records in many of these cases, no one can gainsay this was a 
formidable showing. Nevertheless, during the year our backlog increased 
over 11 percent, with nearly 3000 matters pending because of an insuff- 
cient staff of motor carrier examiners. 

Recruitment of young men is not now possible because of lack of 
funds, but when funds are made available—whether this work be done 
by our Commission or some other agency—years of training and experi- 
ence are necessary in order to afford an expert staff. Between January 
1, 1951, and September 1, 1951, 305 separations from service took place 
within the Commission, 111 being occasioned by employees transferring 
to other federal employment at increased pay. These are problems that 
constitute ominous forebodings for the future administration of trans- 
portation, even to the destruction of the effectiveness of the Commission. 

This progressive deterioration, if it is permitted to run its course 
unchecked, inevitably will lead to anguished cries for change. We could 
then expect to hear that oft repeated refrain, ‘‘Let’s make a law.’’ The 
stage would be set for the ‘‘planners’’ who want to see independent 
regulatory commissions absorbed into an executive department of the 
Government. 
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There is no secret about such a plan. For years there has been a 
strong movement, headed, in fact, by a former President, for whom I 
hold the deepest respect, to incorporate agencies such as the Interstate 
Commerce Commission into the Department of Commerce. The Maritime 
Commission and civil aeronautics have already been engulfed. Delays 
and deteriorating quality of work may well bring the Interstate Com- 
merce Commission under attack from all directions. In a negative way, 
a distraught shipping public might feel that a change presented the only 
alternative. The evil consequences of executive control would be over- 
looked amid the cries for action under some new plan of housekeeping. 

The Commission in the routine performance of the multitude of its 
duties disposes of many cases packed with potential political dynamite. 
Its decisions are not always right, but never has it been charged with 
playing politics or submitting to pressure groups. If error is com- 
mitted the courts are available to speedily redress the wrong. That is 
as it should be, the orderly democratic process. 

The principal danger in the transposition of regulation of inter- 
state commerce into an executive department of government, headed by 
a cabinet officer, who, to say the least, might be expected to exercise 
housekeeping functions over the agencies within his jurisdiction and 
perhaps to make recommendations when deemed necessary, lies in the 
political atmosphere to which such a body would then be exposed. A 
cabinet officer, with all due respect for his undoubted integrity and 
capability, nevertheless occupies a political position. Would it not be 
natural from time to time for him to ask his tenants, the Commission, 
to give serious consideration to political aspects of an issue? Looking 
backward, we have the right to opine that the tenure of a cabinet officer 
is of brief and whimsical duration, which would further increase the 
instability of the regulatory body and perhaps even undermine the 
security of our transportation systems. 

The Hoover Commission report on independent regulatory commis- 
sions recommended that equipment inspection and functions related to 
safety and car service be transferred to the Department of Commerce 
from the Commission’s Bureaus of Safety, Locomotive Inspection, and 
Service. The President, in his message of March 13, 1950, to Congress, 
transmitting Plan No. 7 relating to reorganization of the Interstate 
Commerce Commission, did not approve the Hoover recommendations 
for transfer of these functions. These activities, along with motor 
arrier safety, are closely tied in with rate regulation and other matters 
Within the jurisdiction of the Commission and should be retained. I 
venture the assertion that any divorcement of these duties from the 
Commission would retard rather than promote efficient administration 
ad that the expense of such administration would be multiplied. 

The charge has been made that a commission such as the Interstate 

mmerce Commission is an ‘‘irresponsible body.’’ If answering an- 
tually to Congress of its regulation and custodianship of the duties 
delegated to it by Congress amounts to irresponsibility, then perhaps 
such a charge might be admitted. 
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A healthy and competitive transportation industry must be pre. 
dicated upon the solvency of the carriers. Heavy debtloads give but a 
small margin of security when traffic volume diminishes. Flexibility 
of administration, as pointed out in the Progress Report under S. Res. 50, 
made to the 82nd Congress, requires greater discretionary authority in 
the hands of the Interstate Commerce Commission and, at the same 
time, greater latitude in the exercise of managerial functions by the 
carriers. 

Insolvency of railroads, whose securities are widely owned by large 
investors such as insurance companies and banks (investment interests 
which today are staunch defenders of private enterprise) could create 
such a state of panic and insecurity as would, by the turn of events, in 
order to prevent financial ruin to themselves and to small investors, 
cause such interests to yield to the pressure for nationalization of the 
carriers, and, by a then successive chain of repercussions, drag down 
other industries as well. 

Improbable, or fantastic, one might say? But reflect upon what 
has happened in England. Once the chain of circumstances is set in 
motion, it gathers momentum and becomes an irresistible force. 

And now, having imposed upon your patience by my comments 
which, in the parlance of politics, might be entitled ‘‘I view with 
alarm,’’ I shall endeavor to limit myself to a few points of constructive 
comment. 

What should and can be done? What should be done is clear. Im- 
mediate steps should be undertaken to increase the present understaffed 
examiner force of the Commission by calculating the anticipated sepa- 
rations due to death, retirement and voluntary severance, plus supple 
mental employment and recruitment to increase the number of exami- 
ners to the approximate level of 1940, when the Commission was charged 
with fewer duties and carried a lighter case load. Examiners should be 
recruited promptly and given on-the-job training under the experienced 
tutelage of the Commissioners and veteran examiners. Adequate appro- 
priation provisions should be made for earned promotions and some 
assurance made manifest that a newly recruited staff will not the fol- 
lowing year be emasculated by arbitrary cuts because of a starvation 
policy. Is it asking too much of Congress to restore the 1940 employ- 
ment of approximately 2600, covering not only the Washington office 
but also field offices maintained by the Bureaus of Motor Carriers, in- 
cluding motor carrier safety, Water Carriers and Freight Forwarders, 
Inquiry, Accounts and Cost Finding, Service, Safety, Valuation and Loco- 
motive Inspection? I challenge any one to find any department or 
agency of government more efficiently maintained and economically run 
with so small a staff. : 

What can be done depends upon Congress. With the cold war m 
prospect for the indeterminate future, with its astronomical costs, the 
resulting tendency is to reduce non-defense government spending across 
the board with tongue in cheek disregard of the consequences. Part of 
it stems from the difficulty of Congress in this time of stress in applying 
a microscope to discover what is essential and what constitutes mere 
frills in government planning. 
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In the development of the regulation of transportation by Congress 
during the last nearly two-thirds of a century, periodically it has be- 
come necessary to re-evaluate and amend the basic statutory laws. By 
the time-tested method of trial and error, defects and omissions that 
require correction appear in our laws. 

Sensing the need for a new study of domestic land and water trans- 
portation, the Senate of the 81st Congress adopted S. Res. 50. I believe 
lam correct in saying that for a while the study under the subcommittee 
lagged, and it finally remained for a senator of the minority party to 
almost singlehandedly undertake a Progress Report, which was issued 
not long ago by Senator Bricker, your distinguished guest of honor 
here today, and his colleague, Senator O’Conor. Of Senator Bricker 
I may say that he was my favorite candidate for the nomination for 
President when I was a delegate to the Republican National Convention 
in Chicago in 1944. In the course of events since John W. Bricker 
took his seat in the United States Senate, nothing has ever happened to 
in any way alter my admiration for him. In commenting upon this 
exceptionally well prepared and logical Progress Report, as a member 
of the Commission charged with the regulation of laws covered by this 
study, I say without reservation that weaknesses which constitute ob- 
stacles in regulation have been highlighted in this report. Some of the 
issues are extremely controversial, but I believe there are few who are 
familiar with current transportation problems who would debate the 
need for changes in the Interstate Commerce Act. 

The work of unification of transportation services recently received 
a most careful analysis in the publication, ‘‘National Transportation 
Policy,’ in which the authors summarize their study as follows: ‘‘We 
have therefore concluded (1) that all activities of the national govern- 
ment designed to assure the best physical plant and the most effective 
operation of the transportation system should be brought together in a 
single executive agency, and (2) that a clarified regulatory program 
centering in the maintenance of fair standards of rate and service com- 
petition and applicable to all major forms of transportation should be 
vested in a reconstituted regulatory tribunal.’’ 

In order to achieve the first objective, a federal Department of 
Transportation would be established with a Secretary, a cabinet officer, 
and four Assistant Secretaries in charge of offices of water, civil aviation, 
highway and railroad transportation. I shall not comment on this 
recommendation except to say that in my opinion the cost might be 
disproportionate to the benefits derived. 

As to the second recommendation of the authors for the creation 
of a Transport Regulatory Commission there seems to be an increasing 
sentiment that one independent tribunal should regulate all forms of 

portation. 

This Cleveland Conference and other regional transportation con- 
ferences sponsored by the Chamber of Commerce of the United States 
in furtherance of the studies your body has been conducting toward the 

‘National Transportation Policy, by Char . Dearing and Wilfred Owen, 
Published by The Becelines lastivarion” 199. aie " 
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organization of a single federal transportation agency reporting direetly 
to Congress and handling regulatory promotional and administrative 
functions for all forms of transportation point to the greatest degree of 
unification and certainly have appeal from the standpoint of efficiency 
of operation and economy to the taxpayers. I shall follow with rapt 
interest the developments of this program. 

In conclusion may I summarize my remarks as follows: 

(1) Congress should give immediate heed to the attrition suffered 
by the Interstate Commerce Commission during the past ten years (a) 
by restoring the cuts imposed in the first session of the 82nd Congress, 
up to the amount recommended by the Bureau of the Budget, and (b) 
by increasing the appropriation for the year commencing July 1, 1952, 
with subsequent annual appropriation step-ups until the level of the 
employment of the Commission again reaches the 2600 employees of 1940. 

(2) When Congress resumes in January, careful consideration should 
be given to the specific recommendations set forth in the Progress Re 
port under S. Res. 50, together with the introduction of amendatory 
legislation to accomplish the suggested reforms. 

(3) Widespread studies by groups familiar with transportation 
problems should be developed further under the leadership of such bodies 
as the Chamber of Commerce of the United States with the view of 
making appropriate recommendations to Congress for a unified inde. 
pendent transport regulatory body. 





ORGANIZATION MEETING OF NORTH TEXAS CHAPTER 


Interested members of the Practitioners’ Association will meet in 
Dallas, Texas, on February 5, 1952, at 7:30 P. M., at 4112 San Jacinto 
Street to form a North Texas Chapter. The Chapter will be comprised 
of members located in the following area: 


that part of the state north and east of an air line beginning 
at Farwell, Texas, thence through Lubbock, Big Spring, San Angelo, 
Waco, Longview to the Louisiana state line. 


All members in the area outlined are cordially invited to attend 
this organization meeting. 


Harry G. Crarts, Temporary Chairman 
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The Problem of a Fair Return* 
By Samuet A. Towne, Chief, Cost Finding Section 
Interstate Commerce Commission 


A fair return is herein defined as the remuneration necessary to 
retain given amounts of the factors of production, land, labor, capital 
and management in a given industry.’ In other words, with the need 
or amount of service stipulated, return is synonymous with the cost of 
attracting, or, more accurately, of holding the required amounts of the 
factors of production in a particular industry. More than the necessary 
return to a factor would induce additional increments to enter the in- 
dustry; conversely, a lesser return to a factor would cause the exit of 
increments from the industry. Thus, when revenues equal the going 
rates of return to the various factors the conditions of the definition 
are met, and the word ‘‘fair’’ implies no ethical considerations. Finally, 
the necessary or going rates of payments to the factors of production 
not only include risk but also prestige, disagreeableness of the occupa- 
tion, ete. 

Return is ordinarily expressed in terms of money and is likewise so 
presumed to be measured hereinafter. It is evident, however, that 
should the value of money change, i.e., in terms of goods to be purchased, 
the return would no longer be expressed by the same absolute amount. 
To avoid that complication which is not vital to this discussion, we may 
assume either that the value of money is constant or that varying amounts 
of money express an unchanged real return. 


Economic aspects: 


The return is a long-run economic equilibrium concept, and rests 
upon the alternative opportunities separately available to each of the 
factors of production. In other words, equilibrium requires that each 
factor individually be at a margin of indifference with respect to its 
alternative opportunities for employment. 

_ In practice, of course, the factors are seldom if ever so ideally 
situated. Instead of being on a margin of indifference the next best 
alternative for any given factor may be at a far lower level of remunera- 
tion and the levels may vary widely as among the factors. For example, 
land employed in railway right-of-way may have only a remotely avail- 
able alternative. Similarly, highly skilled labor especially trained for a 
aga ve of work may find its alternative opportunities far below 

e ideal. 

Furthermore, the mobility required to take advantage of the next 
best employment is likely to be more theoretical than real. This is par- 
teularly true of capital once it is crystallized and sunk in an enterprise. 
Likewise, labor has to consider housing, schools, and other community op- 


___. 


* Acknowledgment is made of the services of G. B. Conley, Public Utilities 
nomist, in the Bureau, who provided valuable assistance in preparing this article. 
the The definition conforms to equilibrium economics as stated below; whereas 
legal definition is fair return on fair value, leaving the term “fair” to be further 

In each instance. 
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portunities and cannot readily move to its next best alternative which may 
be a thousand miles away. In addition, it may be further tied to a given 
industry through seniority rules and pensions, which, if reduced to their 
monetary equivalent, would not equal the amount required to hold the 
labor in the industry for the long-term period. In other words, a new 
generation both of capital and of labor may be required to arrive at long. 
run equilibrium. Actually, because of differences in mobility and in 
opportunities for employment elsewhere, equilibrium in practice may 
depend upon a precarious balance in which a comparatively small change 
in one factor will create serious imbalance among the other factors. For 
example, capital is not likely to be situated upon an ideal margin of 
indifference in practice. Moreover, it is generally less mobile than either 
management or labor. Consequently, should the return be inadequate 
to either one or both of these last two factors, the withdrawal of one, in 
whole or in part, would be followed by a commensurate withdrawal of 
the other and render useless to that degree the capital engaged in the 
industry ; and, when the capital eventually found employment elsewhere, 
it would perhaps have to accept a far lower level of remuneration. 


The composite nature of the return: 


The composition of the return depends upon the relative amounts 
of the various factors of production in the enterprise. For example, if 
little of one factor is required, the necessary compensation to it will bea 
small element in the total return for all the factors of production engaged 
in the industry. Thus, if the enterprise is such that little capital is 
required, the principal outlays will be for land, labor, and management. 

How much of each factor is required in a particular case, of course, 
depends upon the nature of the enterprise. For example, under the 
conditions typically prevailing in extensive farming with the opening of 
the West in the period 1865-1890 land was the principal factor required. 
Once the land was cleared, a crop was obtained by sowing the seed 
broadcast. Aside from the requirements of sowing and harvesting there 
was no intensive cultivation, and little capital or labor was employed. 
A different example in which labor is the outstanding factor in produe- 
tion is found in the garment industry. Still other examples where 
labor or management plays the more important role are freight forward- 
ers, cotton brokers, insurance agents, and motor transportation. The 
examples in which large aggregations of capital are predominant, such 
as rail transportation, electric light and power, and the steel industry, 
are already familiar. 


Practical determination of a fair return: 


As previously stated the determination of a fair return in a given 
industry requires an ascertainment of the amount of service needed or 
the amount of goods to be produced. Given the need for services oF 
goods, the required capacity to produce the goods or services can be 
determined ; and, dependent upon the type of industry, the kinds and 
amounts of the factors of production and the payments necessary to 
attract or hold those factors in the industry can be derived. 


—_ 
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The practical problem is that of the relative mobility of the factors 
of production. If all the factors were equally mobile, each could extract 
the going rate of remuneration or leave the industry. Under those 
conditions all costs including the cost of capital would be variable as 
they are at the point of long-run equilibrium. At that point there would 
be no residue of income over and above operating expenses, rents, and 
taxes to be related to investment as an allowance for return. In this 
connection the possibility of approximating that situation in practice 
may be noted. In other words, instead of treating the return on capital 
as a postponable cost item, it could be given equal treatment with the 
other operating expenses, rents, and taxes,” and might even be considered 
as the first cost to be taken out of revenue, and the remainder of the 
revenue could be regarded as a residue to be distributed between labor, 
land, and management. Since labor as a rule has a relatively far greater 
mobility, it is in a position to have its demands met first with the result 
that payments to labor are customarily considered before the cost of 
capital. 

It is characteristic of many regulated industries in which all of the 
factors of production are not free to move that the problem of a fair 
return becomes important. In such industries capital is usually a large 
item in the total cost and its immobility is generally recognized. Thus 
historically a return on capital or investment early received attention, 
and standards of measurement have been quite well developed by refer- 
ence to the securities market, wherein the rate of interest and dividend 
yields furnish data showing the cost of capital for various types of 
industries. On the other hand, the measurement of a fair return to 
labor, land, and management usually must rest upon less well-defined 
standards. However the amounts which each of the latter factors of 
production are able to obtain in similar industries or in similar oppor- 


tunities of employment offer some indication of the requirements which 
must be met. 


The operating ratio: 


The operating ratio has been advocated in lieu of an allowance for 
return on investment as a standard in some enterprises in which the 
Investment is not the predominant feature. The use of the operating 
ratio as a measure must be based upon a complete understanding of what 
goes into its computation and also reasonable control of its composition. 
In other words, whether or not the operating ratio indicates an adequate 
return depends upon what costs remain to be met beyond the expenses 
wed in computing the operating ratio. If it is known that a sufficient 
amount above such expenses will be left over to remunerate the remain- 
ing factors of production, then the latter figure indicates a fair return. 

or example, if the operating ratio is 80 percent and investment is the 
only claim left to be satisfied, then it is not possible to know whether the 
return to capital is adequate until it is known what the absolute amount 
represented by the 20 percent is in relation to the amount of the invest- 


ee 


Pen the case of motor carriers operating with leased equipment this actually 
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ment. In another case, should the operating ratio be 99 percent, the 
return to all factors including capital may be adequate provided the 
investment is practically nil. Another important feature is the level of 
operations. If the industry is operating only at one-third capacity, it 
may not be earning a sufficient amount beyond operating expenses to 
take care of the balance of the payments which were not included in the 
total expenses used to compute the operating ratio. 


Historical approach to a fair return: 


For the purposes herein the concept of a fair return dates from 
the beginning of regulation in 1887; although the idea is found far back 
in history, notably in the guild regulations of the handicraft era and 
still earlier in the canon law notion of a ‘‘just price.”’ 

Not only the economists but also the courts have recognized that 
investment is not the sole criterion for arriving at a fair return. As 
far back as 1888 the Interstate Commerce Commission said on page 23 
of its annual report: ‘‘ Independent of any returns to stockholders it is 
important that rates be remunerative, because of the effect that insuff- 
cient revenue may have upon the service performed * * *.’’ This 
is clearly not an investment standard but a recognition of capacity needed. 
Again, in 1890, the Commission stated that ‘‘The employees who run the 
train * * * must be paid for their services,’’® which carries the im- 
plication that they should receive a fair return. These are quoted 
approvingly by Sharfman* who observes ‘‘ * * * the execution of 
the mandate [of Congress] necessarily involves estimates * * * with 
regard to * * * the probable cost of labor * * * [in addition 
to setting a rate to yield a fair return on fair value].’"> We may even 
read the recognition of non-investment criteria into Smyth v. Ames 
wherein, after enumerating the various rate bases presumed to merit 
consideration, the court added: ‘‘We do not say that there may not be 
other matters to be regarded * * *.’6 

It soon became generally accepted that investment was the essence 
of the problem of a fair return when it was seen that, in comparison 
with investment, labor and management were freely able to move 80 
that the practical recognition of non-investment standards fell into 
disuse for a long time. Later however, the recognition was renewed 
with increasing emphasis as it became evident that labor was no longer 
content to exercise its long-term option to withdraw to other industry 
but chose to exercise its further option of withdrawing by means of 4 
strike in order to gain a larger share of the available goods or services. 
Thus, Sharfman observed that the ‘‘ * * * sheer power of the trans- 
portation workers * * * must render its consideration an integral 
part of the process of railroad regulation.’ 


33 1. C. R. 93, 101, Rates and Charges on Food Products. 

41. L. Sharfman, The Interstate Commerce Commission, Vol. II-B, pp. 17-18 
5 [bid., Vol. II, p. 364. 

6 169 U. S. 466, 547, Smyth vs. Ames. 

71. L. Sharfman, The American Railroad Problem (1921), p. 311. 
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However, as Ely pointed out ‘‘ * * * The machinery for the 
adjustment of railway labor problems is still far from perfect. While 
the wage problem has been placed in the hands of an independent 
board, the Commission [the I.C.C.] is still vitally interested in the matter, 
for wages and rates are closely related. * * * under a system of 
private ownership * * * the regulation of rates and wages must be 
synchronized * * * railroad wages must conform to the general level 
of wages in other industries * * * .’*8 We may accordingly note 
that we have a recognition of the return to labor as well as that of in- 
vestment in connection with rate matters. 

Though somewhat repetitive, it is worth stressing that in the past 
the amount of investment already in the industry and actually doing 
the job furnished a basis for estimating the capacity needed and, con- 
sequently, for arriving at a fair return in some manner. Likewise, the 
amount of labor in the industry did, and still does, provide a starting 
point. Further assistance in evaluating the adequacy of the return to 
labor is available from cost-of-living indices and the rates of pay in other 
industries where similar types of work are performed. 

In estimating the amount and quality of managerial ability needed 
ina given industry and its necessary remuneration, there is practically 
no tangible basis, and attention is focused upon new expedients. Par- 
ticularly, this has occurred in those problems involving little investment, 
and more recent cases have suggested other approaches. However, again, 
a tendency to take ‘‘what is’’ as a working basis for estimating a fair 
return may be noted. 

Thus, one of the more interesting examples is found in the follow- 
ing statement in which a fair return is implicitly defined as the average 
operating ratio: ‘‘The wide range * * * in the operating ratios 
* * * is set forth in the Appendix. * * * it is apparent that the 
general level of rates should not be adjusted upwards sufficiently high 
to enable all carriers to conduct profitable operations * * * [for] 
* * * most of the carriers would earn excessive profits. The carriers, 
however, with operating ratios substantially higher than the average 
have a right to propose rates * * * which will provide them an 
opportunity to earn a fair return * * *.’® In that case, the re- 
spondents specifically contended ‘‘that no attempt be made to fix a 
rate of return based on the value of their operating property or their 
net worth,’’ but asked that ‘‘consideration be given solely to the need 
of the industry for sufficient revenue * * * to meet their operating 
expenses and earn a profit after the payment of income taxes.’ (Em- 
phasis supplied). 

A similar view but with different emphasis is found in the statement 
that ‘“* * * the investor interest is not the sole interest for protec- 
tion. The investor and consumer interests may so collide as to warrant 
the rate-making body in concluding that a return on historical cost or 


—_ 


SOwen Ely, Railway Rates and Cost of Service (1924), p. 131. 


942 M. C. C. 633, p. 648, Increased Common Carrier Truck Rates in the East. 
10 [bid., p. 647. 
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prudent investment, though fair to investors, would be grossly wnfair 
to consumers. The possibility of the collision reinforces the view that 
the problem of rate-making is for the administrative experts, not the 
courts, and that the ex post facto function previously performed by the 
courts should be reduced to the barest minimum which is consistent 
with the statutory mandate for judicial review.’ (Emphasis supplied). 
Thus, the opinion implicitly requests that new criteria be set up outside 
the courts so that the consumer needs may be given consideration. 

There is again a similar recognition of the difficulties and need for 
new criteria—and suggestions in respect thereto—contained in the court’s 
opinion in Federal Power Commission et al. v. Hope Natural Gas Co, 
when it stated ‘‘The rate-making process * * * involves a balancing 
of the investor and consumer interests.’"* In the same opinion it 
stated, ‘‘* * * the difficulty of appraising an intangible service was 
thought to be simplified if it could be related to physical property which 
was visible and measurable and the items of which might have market 
value. [Thus] The court hoped to reason from the known to the u- 
known. But gas fields turn this method topsy turvy. * * * The 
value of the rate base is more elusive than that of the gas. It consists 
of intangibles—leaseholds and freeholds—operated and unoperated—of 
little use in themselves except as rights to reach and capture gas. * * * 
Hence the reason for resort to a roundabout way of rate base price 
fixing does not exist in the case of gas. * * *’"8 (Emphasis supplied). 

The court in this opinion also said it should ‘‘leave the Commission 
to fix the price of gas in the field as one would fix maximum prices of 
oil, or milk, or coal, or any other commodity. Such a price is not caleu- 
lated to produce a fair return on the synthetic value of a rate base of 
any individual producer, and would not undertake to assure a fair return 
to any producer. The emphasis would shift from the producer to the 
product, which would be regulated [according] to average or typical pro- 
ducing conditions. * * *’’4 (Emphasis supplied). 

Finally, the court referred the problem back to the economists. It 
found that the real questions were not the investment or rate bases but: 
‘‘What must Hope really pay to gett * * * [the] gas * * *.” 
How is the price arrived at in obtaining and selling the gas? What in- 
fluences bear upon it? ‘‘What is gas worth in terms of fuels it dis 
places?’’ What is the effect on incentive to produce? What alternatives 
exist with respect to supply and demand?!® The court said: ‘‘This 
problem presents the Commission an unprecedented opportunity if it 
will boldly make sound economic considerations, instead of legal and ac- 
counting theories, the fowndation of federal policy.’"* (Emphasis sup- 
plied). 


e 11 315 U. S. 575, 608, Federal Power Commission et al. v. Natural Gas Pipelime 
oO. 


et al. 

12 320 U. S. 591, 603, Federal Power Commission et al. v. Hope Natural Gas Co. 
13 Jbid., p. 648. 

14 Jbid., p. 652. 

15 [bid., p. 654 et seq 

16 [bid., p. 660. 
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As recently as 1951 a complaint was made in a United States District 
Court concerning a decision of the Interstate Commerce Commission in 
connection with the establishment of reasonable rates for a bus company. 
The complaint stated, among other things, that the decision was reached 
without the employment of any approved principle for determining or 
my acceptable standard for measuring reasonable rates. The plaintiff 
contended that a fair value of the property used by the bus company for 
transportation purposes should have been determined. After stating 
that the Commission gave thought to factors recognized as developing 
afair rate for a service, the court went on to say: 


‘‘True, operational costs and income predominated in the deter- 
mination. This was not a matter of choice for the Commission. It 
was dictated by the nature of the utility under consideration. In 
following this natural course the Commission manifested an under- 
standing of the methods and modus operandi of the business. For 
local transportation by bus the principal, and sometimes the sole, 
capital investment is mobile units. But so severe is their rate of 
depreciation that the entire investment, if unreplenished, would 
rapidly disappear. Too, the units demand close, constant, and costly 
supervision, repair, and maintenance. The necessity for frequent 
replacements requires that operating costs be heavily and regularly 
charged to create and maintain a depreciation reserve. Consequent- 
ly, operating costs are the thing—the first and prime consideration 
in the ascertainment of what must be collected for the service. In 
this kind of utility the investment of capital in fixed assets seldom 
approaches the amount invested in that form by those utilities re- 
quiring for their purposes such permanent items as land, buildings, 
plants, rights of way, tunnels, trackage, depots, wires, poles, mains, 
reservoirs, or similar long lived properties. Careful appraisement 
in the latter class of utilities of their capital assets, in order to fix 
a rate base, is imperative, but it is not so dominant an inquiry for 
a suburban bus company.’”2* 


The court, in this case, considered the use of the operating ratio as 
proper when the nature of the service makes operating costs the fore- 
most consideration. 


A group of carriers versus an individual carrier as applied to a fair 
return: 


Most of the utility rate cases involve a fair return for a single firm 
company. This is so because the product is sold generally within a 
tity or metropolitan area and there may be little or no competition from 
other companies. The determination of a fair return therefore rests 
mainly with the reasonableness of the rate base or investment in property 

im manufacturing the product. 

The Gu; S. District Court for the Eastern District of Virginia, Docket No. 597, 
unty Board of Arlington County, Virginia, et al., v. United States of America, 
tt al.” (mimeographed copy) decided November 15, 1951. (page 4). 
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In the transportation field the question of a fair return usually is 
considered in connection with a group of carriers. The Commission has 
viewed its problem as one of setting the general level of rates to yield 
an average fair return for a group of carriers as a whole. As a result 
the rate level established may yield less than a fair return to one-half 
of the carriers, for example; while furnishing more than a fair return 
to the remaining carriers. 

This problem was recognized as early as 1890 by the Interstate 
Commerce Commission. In its annual report for that year on page 27 it 
stated : 


‘‘If every railroad could be considered by itself and the rates 
made for it without regard to others, it might be said that not only 
had it an equitable and legal claim well founded to a reasonable 
compensation for the service rendered by it to the public, but that 
this reasonable compensation would imply a fair return upon the 
capital actually invested. We have no doubt that the act to regulate 
commerce intends that there shall be such reasonable compensation 
and fair return wherever in the nature of things it is practicable. 
But railroads in the matter of rates can not be considered singly. 
In that respect the railroad interest must be regarded as substar- 
tially a unit. What is done by or for one road may determine what 
can be done by or for another, and when a road favorably situated 
charges but reasonable rates for its own service it may be impossible 
for a rival road, which was built perhaps without any sufficient 
demand for it, or which is unfavorably situated for successful com- 
petition, to maintain such rates as will give to it a corresponding 
return upon the investment. * * * for reasonable rates to the 
one may determine what the other shall receive notwithstanding 
anything its management can do or that can be done for it by the 
public authorities. * * *’’ (Italics supplied). 


In the Transportation Act of 1920, an attempt seems to have been 
made more closely to meet the constitutional issues involved in setting 
a general level of rates for a group of carriers. Apparently, it was con- 
ceded that differential rate levels would not serve the purpose of reduc- 
ing the differential returns of the carriers to the same level; and there- 
fore, the effort was made in the recapture clause directly to equalize the 
returns. On the one hand, a ceiling was placed on the returns, and on 
the other, loans on a very favorable basis were authorized from the re- 
captured funds. In this way it was hoped to equalize the positions of 
earriers unfavorably situated with those more favorably situated. How- 
ever, the attempt introduced many accounting and other problems 9 
that it was dropped in the Emergency Transportation Act of 1933. 


Statistical comparisons: 


The following table has been prepared to show the relationship of 
the operating ratio and the rates of return on investment for a number 
of selected industries. In Part A of Table 1 below, the operating ratios 
are presented for a varying number of years. Such operating ratios are 
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computed by dividing the operating expenses, plus taxes (other than 
Federal income taxes) and rents, if any, by the operating revenue. It 
is believed that the data shown are generally comparable as between 
years, but that they may not be entirely comparable as among industries 
due to dissimilarities of accounting practices as between the industries. 
For example, as between railways and motor carriers of property, the 
latter are much more apt to represent individual owners, partnerships 
or closed corporations, where there is a great tendency for profits to be 
reflected in various expense accounts, such as officers’ salaries, terminal 
rents, ete. However, it is believed that the figures are fairly comparable. 
The medians of the operating ratios computed as described above and the 
range of such ratios for the years included in the study are shown. 

In Part B of Table 1 below, the rates of return on investment, in 
terms of the ratio (percent) of net operating income to depreciated book 
investment, for the same groups of industries are shown for the same 
years as far as the availability of data permitted. The medians of the 
rates of return for each industry and the range in such rates of return 
are also shown. 





—) 
< 
Z 
4 
=) 
2) 
= 
n 
4 
Le 
Z 
=) 
= 
i 
O 
< 
io 
a. 
e) 
fo) 





(°@@ed PuyAcT IOs wo Penu_qUCS SeyQ0uU400g) _— 
*QtOTsep Seqvotpul Pp 
“STQUVTTCAE 900 O19 SOIT SOENSOeG Srey 11~0 OUT 4 TEU Sepnytoxg « 
Gres 2°T6t-<°6T 66S 6°6 
0 P "ore 2°CT-T°S eFueq 
£°t2 L*s TEpPeK 





eee 

att 

ee ee @ 
yu 
4 
<3 


aNa 3 


q 
eee 

o~rMO fe 

ele 2 © « . 


Vat UNUM. +40 
SRRANRRARAD RAB 


2° e 
att OWOWMMOS NU 
eee 


“" PS DANS ejovw Wot Own 


g°fl T°26-0°0L n°ls-T°Z9 = T°60T 
-L°13 
9°66 


~~ 
. 

e 
8 
et 


R 

© 
Ay 
~e 


£°33-6° tL 
e ¢° L 


4 


RRARAAAT ARR 


h°2l 0°68 
"cl 0°S3 


FOSESELRRLR ye 


° 
ee 
ca 


ee ee 


FRRRSRRA 


TAWMNMMoOOWUsO Hr 








(ST) (nT) (£1) (eT) (6) (3) (2) (9) (h) 
[S queud ube quefyate @oTares 

pomyonz _ oe? Load eeutl ( eeeto) PeewIond “ temg ©, S30r03TT ~ = @TYEO euOYTOTOS ry9; 

oppey pue TRE 


quart opzzo0ta HEME toceray —8x0T1Te9 1030K OITA 
SOTTgsUPUT POZOeTOS 10z 4uPMyseAUT TO UMzeY FO SOyuE Ogg PUR FOTZeE Pupzesedo oy JO wos redmop—"T{ STIeR 


ag 





JANUARY, 1952 





—_ 


Footnotes for Table 1—Continued 


1Federal income taxes are not shown separately in the reports of this industry 
and have therefore been included in the items of expense used in computing the 
operating ratio. However, all taxes for this industry amount to only about 5 percent 
of the total expenses. 

2Federal income taxes have been included in the items of expense used in com- 
puting the operating ratios. The total taxes for the year 1939 and for the period 
1946 to 1949, inclusive, are less than 5 ats of the total expenses. For the years 
1940 to 1945 total taxes ranged from 10 to 15 percent of the total expenses. 

8Data reflect only the operations of common carriers of general freight. 

4The operating ratios for the years 1939-1944 have been computed on the basis 
of including the Federal income taxes in the items of expense. The amount of 
such taxes in those one represents a negligible proportion of the total expenses. 
For the years 1945-1950, inclusive, Federal income taxes have been excluded. 

5This industry pays no Federal income taxes. 

6The operating ratios were computed by dividing the operating expenses plus 
the taxes and rents where applicable, by the operating revenue. 

TThe return on investment was computed by dividing the net operating income 
ot deficit before income taxes by the net investment. The net investment represents 
the book investment less accrued depreciation and amortization where applicable. 
For the motor carriers—passenger and motor carriers of property, the investment 
aso includes an allowance for working funds computed at f percent of the operating 


expenses, taxes, excluding income taxes and rents, but excludes the amounts for 
material and supplies shown on the balance sheet. The net investment for the 
Bell Telephone, class I railroads, pipe lines, and water carriers includes the recorded 
amounts for material and supplies but no allowance for cash. No allowance was 
inluded for material and supplies for the other industries. 


Column (10) in Table 1 includes only carriers reporting to the Interstate 
Commerce Commission. 
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* Excludes maritime carriers because figures were not available. 





(Footnotes continued on following pege.) 


4 Indicates deficit. 
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Table 2 below has been prepared to show in summary form 
the median values developed in Parts A and B, of Table 1 above. Th 
median values have been arrayed in descending order based on the 












































operating ratios shown in column 2. A 
agenc 
TaBLE 2.—Mepian OperaTina Ratios AND MEDIAN Rates oF Rerory & they | 
ON INVESTMENT FOR SELECTED INDUSTRIES the U 
Actio 
Ratioof Return Ratioof # memt 
netoper- — on annual Natio 
Oper- ating in- invest- revenues ment 
Industry ating come to ment to invest- 
ratio revenues (per- ment (col, mova 
(percent) (percent) cent) 4~col. 3) 
(1) (2) (3) (4) (5) 
Radio-telegraph o.....cccccssscssssusseesennee 99.6 0.4 233 58.25 
Motor carriers—property, leased and 
purchased equipment .................... 96.2 38 20.8 5.47 ( 
Motor carriers—property, owned 
rt aE RR 95.0 5.0 18.7 3.74 
ee ene 93.6 6.4 15.5 2.42 
INE I TI isc scnsenesonc2cesncsesessnssenencts 93.5 6.5 5.9 a) 
(OE EEE 89.2 10.8 2.0 19 
Railroads—Class Jo u..........ccccescessssesseees 84.4 15.6 5.1 33 
eS ae 81.8 18.2 48 26 
ee OO eee 76.3 23.7 8.7 37 
a le ay 744 25.6 82.9 3.24 
ectric light and power—privately 
owned — ee SRE ENE 718 28.2 9.0 32 
Natural gs 71.7 28.3 11.4 | 
Electric light and po 
owned ..... 69.5 30.5 9.0 I 
Oil pipe lines 63.4 36.6 20.4 56 
Median—all industries 83.1 16.9 10.2 48 por 
1 Includes only inland, coastal, and maritime carriers reporting to the I. C. C. age 
Table 2 permits a comparison of the relationships of net operating 
income with annual revenues and of the latter with investment. The 
first relationship of net operating income to annual revenues is shown 
in column 3, and the second relationship of annual revenues related to 
investment is shown in column 5. The figures in column 5 also repre- 
sent the average dollars of revenue per dollar of investment for the 
industries included in the study. It will be noted that the motor carriers 
of property and passengers, radio telegraph, and water carriers are able 
to produce a dollar or more of annual revenue for each dollar of invest- 
ment. It may be said that in these industries the requirements of factors 
other than capital, i.e., labor, management, and land, exceed the require- 
ments for capital itself. Therefore, the return on investment constitutes 
a less significant measure of the profit needs of these industries than 
does the operating ratio. All of the other industries shown in the study 
appear to have relatively large requirements for capital in relation to : 


the other factors of production, and, therefore, the requirements for 
return on investment are of greater significance. 


Federal Trial Examiners Seek to Enjoin 
Civil Service Commission Regulations 

A group of 25 Examiners who are employed by several government 
agencies using Hearing Examiners have brought a complaint, in which 
Retour & they have been joined by the Federal Trial Examiners Conference, in 
the United States District Court for the District of Columbia, Civil 
____ & Action 5171-51, in which action they seek an injunction against the 
tatioof Mf members of the Civil Service Commission and the members of the 
annual National Labor Relations Board. The action seeks to enjoin the enforce- 


evenues ment of regulations covering the appointment, compensation and re- 
moval of Hearing Examiners: 


(a) Enforcing the regulations herein complained of or any 
other regulations covering the appointment, compensation and re- 
moval of hearing examiners without first complying with Section 4 
of the Administrative Procedure Act. 


(b) Enforcing in any way the purported regulations of the 
Civil Service Commission entitled ‘‘Appointment, Compensation 
and Removal of Hearing Examiners,’’ effective September 21, 1951, 
and otherwise referred to herein. 


(c) Authorizing agencies subject to Section 11 of the Adminis- 
trative Procedure Act to promote, demote, transfer, fix the compen- 
sation of or terminate the offices or positions of plaintiffs and other 


— examiners contrary to the provisions of Section 11 of said 
ct. 


The plaintiffs seek a declaratory judgment as further set out in the 
portions of the complaint reprinted below. 

The plaintiffs include the following, after whose names appear the 
agency by which they are presently employed : 


J. Edgar Snider (ICC) Melvin L. Winson (ICC) 
Curtis C. Henderson (CAB) Fanney N. Litvin (FCC) 
L. J. Kassel (ICC) Allen MacCullen (SSB) 
George A. Keyser (VEAB) J. Earl Cox (FTC) 
Barron Fredericks (CAB) Tobias Naftalin (ICC) 
for the Otto A. Hanson (ICC) Michael B. Driscoll (ICC) 
Arriers Basil P. Cooper (FCC) George B. Vandiver (ICC) 
re able Lawrence B. Dunn (ICC) Will Rogers (ICC) 
invest- J. D. Bond (FCC) John H. Colgren (ICC) 
factors Hugh B. Hutchison (FCC) Jack W. Bain (D. of A.) 
equire- James D. Cunningham (FCC) John J. Curry (D. of A.) 
stitutes Elizabeth C. Smith (FCC) Edward L. Glenn (ICC) 


s than John A. Russell (ICC) 
» study 


tion to The plaintiffs also include the Federal Trial Examiners Conference, 
its for ‘voluntary and unincorporated Association of Trial Examiners, by J. 
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Earl Cox, President; Tobias Naftalin, Vice-President; Jack W. Bain, 
Treasurer; and Elizabeth C. Smith, Secretary. 


The text of the body of the complaint is set out in major part 
herewith : 


... 7. Section 11 of the Administrative Procedure Act, sometimes here. 
in after referred to as the Act, provides as follows: 


**See. 11. Subject to the civil-service and other laws to the 
extent not inconsistent with this Act, there shall be appointed 
by and for each agency as many qualified and competent ex. 
aminers as may be necessary for proceedings pursuant to see- 
tions 7 and 8, who shall be assigned to cases in rotation so far 
as practicable and shall perform no duties inconsistent with 
their duties and responsibilities as examiners. Examiners shall 
be removable by the agency in which they are employed only 
for good cause established and determined by the Civil Service 
Commission (hereinafter called the Commission) after oppor- 
tunity for hearing and upon the record thereof. Examiners 
shall receive compensation prescribed by the Commission inde- 
pendently of agency recommendations or ratings and in ac- 
cordance with the Classification Act of 1923, as amended, 
except that the provisions of paragraphs (2) and (3) of sub- 
section (b) of section 7 of said Act, as amended, and the 
provisions of section 9 of said Act, as amended, shall not be 
applicable. Agencies occasionally or temporarily insufficiently 
staffed may utilize examiners selected by the Commission from 
and with the consent of other agencies. For the purposes of 
this section, the Commission is authorized to make investiga- 
tions, require reports by agencies, issue reports, including an 
annual report to the Congress, promulgate rules, appoint such 
advisory committees as may be deemed necessary, recommend 
legislation, subpoena witnesses or records, and pay witness fees 
as established for the United States Courts.”’ 


8. There are approximately 17 agencies of the Federal Government 
(hereinafter sometimes referred to as the agencies or the agency) 
utilizing the services of approximately 250 hearing examiners ap- 
pointed pursuant to the provisions of said Section 11 of the Act to 


conduct hearings required and provided for under Sections 7 and 
8 of the Act. 


. On September 21, 1951, the Civil Service Commission, purporting 
to act in compliance with Section 11 of the Act, purported to place 
in effect certain regulations and rules entitled ‘‘ Appointment, 
Compensation and Removal of Hearing Examiners.’’ Said rules 
and regulations were published in Volume 16 of the Federal Regis 
ter on the said date they were made effective. A copy of said 
regulations and rules (hereinafter referred to as the regulations) 


is attached hereto as Exhibit No. 1 and made a part hereof by this 
reference. 
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10. The regulations are unlawful and void for the reason that they 
constitute rule and rule making within the provisions of Section 
2(c) of the Act and the requirement of publication of notice of the 
proposed adoption of said regulations was not made as required by 
Section 4(a) of the Act. Said Section 4(a) provides in substance 
that general notice of all proposed rule making such as the proposed 
regulations shall be published in the Federal Register. Although 
none of the exceptions to such requirement apply to said regulations 
of the Civil Service Commission, nevertheless, no notice of proposed 
rule making with respect to said regulations was ever published 
in the Federal Register prior to the effective date thereof. The 
individual plaintiffs, while subject to said regulations, were not 
named therein, nor were plaintiffs personally served by the Civil 
Service Commission, nor did plaintiffs receive actual notice thereof 
in accordance with the law. Requests by individual plaintiffs and 
by the Federal Trial Examiners Conference for formal rule making 
proceedings and an opportunity to be heard in such proceedings 
were denied although Section 4(b) requires the granting of such an 


opportunity to ‘‘interested parties.’’ Plaintiffs are interested 
parties. 


. The said regulations (Exhibit No. 1) were made effective the same 
date they were published in violation of Section 4(c) of the Act 
requiring publication not less than 30 days ‘‘prior to the effective 


date thereof’’ without the statement of any cause justifying said 
violation. 


. Section 6(a) of the Act provides that: ‘‘So far as the orderly 
conduct of public business permits, any wmterested person may ap- 
pear before any agency or its responsible officers or employees for 
the presentation, adjustment, or determination of any issue, request, 
or controversy, in any proceeding . . . or in connection with any 
agency function.’’ (Italics supplied). The rule making here 
engaged in by Defendant Civil Service Commission is a responsible 
function of the Commission members. Requests for hearing were 
made in writing on behalf of plaintiffs herein before the regulations 
were promulgated and such requests were ignored and thus denied. 
Specific requests for a conference discussion with the Chairman of 
said Defendant Commission were in writing made and denied. 
Such requests were made on behalf of the Federal Trial Examiners 
Conference and its officers as such and as hearing examiners; they 
are and were interested persons and their rights under Section 
6(a) were ignored. Section 6(d), hereinabove referred to, re- 
quires the giving of prompt notice of the denial of any written 
request ‘‘of any interested person made in connection with any 
agency proceeding,’’ which shall include a ‘‘simple statement of 
procedural or other grounds.’’ In this instance Defendants failed 
to comply with the Act’s requirements in that no statement either 
of procedural or other grounds was ever made. 
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13. 


The provisions of the Act set forth in Paragraph 7 hereof were 
designed to remove from agencies the power to control or domi- 
nate or influence the decisions of hearing examiners by withholding 
from said agencies the power to promote, or demote, or transfer, 
or fix the compensation of or fire hearing examiners directly or 
indirectly. Accordingly, Section 11 provides that hearing examin. 
ers may be removed only for good cause established and determined 
by the Civil Service Commission, that the compensation of each hear- 
ing examiner shall be determined by the Civil Service Commission, 
independently of the recommendations or ratings of the agencies 
with whom said hearing examiners serve and that hearing examin- 
ers shall be assigned to cases in rotation so far as practicable. The 
Act is designed to insure independence of judgment by examiners, 
prohibits discrimination against examiners and litigants by agencies 
subject to the Act and insures this fair treatment by separating 
functions of investigation and prosecution from the decisional 
functions performed by examiners. In violation of said Act De. 
fendant Civil Service Commission has in said regulations (Exhibit 
No. 1) unlawfully attempted to confer powers upon the agencies 
over compensation, promotions, demotions, removals of examiners 
and assignment of cases in such a way as to effectively destroy the 
independent status of examiners appointed pursuant to the Act, 
so as to allow discrimination against examiners and litigants. 


. Said regulations (§ 34.10) make all examiners subject to the 


Classification Act of 1949 and are of a character applicable to all 
civilian positions under the jurisdiction of the Defendant Civil 
Service Commission pursuant to the Classification Act of 1949, 
without properly recognizing the distinctively high and independent 
status accorded the position or office of hearing examiner under 
the Administrative Procedure Act. By their failure to expressly 
render inapplicable the provisions of said Classification Act of 
1949 relative to agency control and supervision of the work of 
examiners, said regulations are conflicting, ambiguous and in viola- 
tion of Section 11 of the Administrative Procedure Act. 


. Defendant Civil Service Commission has arbitrarily, capriciously 


and unlawfully created five separate and distinct classes or grades 
of hearing examiner positions, with distinct and different standards 
of qualifications and competency for the hearing examiners in each 
of said five classes or grades in violation of Section 11 of the Act, 
which provides for equally competent and qualified hearing examl- 
ners and for the assignment of cases to them in rotation, and which 
intends that the amount of compensation set for hearing examiners 
shall be such as will attract only superior personnel. 


. Section 11 of the Act provides that ‘‘Examiners shall receive com- 


pensation prescribed by the Commission independently of agency 
recommendations or ratings,’’ and it was the intent of the Congress 
in adopting the Act that the compensation of all examiners be fixed 
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uniformly and the Act so requires. Defendant Civil Service Com- 
mission did not prescribe the compensation of any individual exami- 
ner serving any agency prior to June 11, 1947, but arbitrarily, 
capriciously and in violation of the Act it did merely classify the 
positions or offices of said examiners into the five (5) grades for- 
merly set up by the agencies and the compensation paid to each 
examiner was merely the result of his being confirmed in a grade 
at which the agency had placed him at the time of his appointment. 
The grades range from G. S. 11 through G. S. 15 with salaries now 
ranging from $5940. to $11,800. per annum. 


. In further violation of the Act the Defendant Civil Service Commis- 
sion has denominated certain examiners lawfully appointed pursuant 
to the authority therein conferred as ‘‘conditional’’ examiners, a 
position not provided for by the Act. Said ‘‘conditional’’ exami- 
ners, and litigants who appear before said examiners, are unlawfully 
discriminated against as said examiners are particularly subject to 
unfavorable agency reaction to any decision contrary to agency 
views. Said examiners are entitled to permanent status, the only 
status for an examiner authorized by the Act, so that their inde- 
pendence of judgment may be protected as required by the Act. 


. The Defendant Civil Service Commission by said regulations 
(§ 34.4) has unlawfully conferred upon agencies utilizing the 
services of hearing examiners the power to determine the time and 
manner of filling all vacancies in the office of hearing examiners. 
Agencies are by said regulations given the option of filling vacancies 
by appointment of non-examiners, or by reassignment, transfer or 
reinstatement, rather than promoting incumbent examiners from the 
respective and applicable four (4) lower classes. (§ 34.4). Said 
unlawful power discriminates against Plaintiffs and all other quali- 
fied and competent examiners appointed pursuant to the Adminis- 
trative Procedure Act by destroying their statutory right to free- 
dom from agency coercion and intimidation in the performance of 
their statutory duties, in that it effectively places examiners in a 
position of slanting decisions toward or acquiesing in Agency views 
or risking loss of favorable agency consideration for promotion. 
Hearing examiners who exercise independence of judgment regard- 
less of the views of the agency cannot reasonably expect the agency 
to fill a vacancy in a higher grade by promotion where they would 
have a right to consideration for such promotion. The making of 
examiners dependent upon agency whim for all hope of promotion 
is arbitrary, capricious and unlawful. 


. The said classification system of the Defendant Civil Service Com- 
mission for examiners is further arbitrary and capricious in that an 
examiner who moves independently for reclassification of his work 
into a higher grade, and is successful, creates a new office or posi- 
tion under the regulations, but may not, pursuant to the regulations, 
be given the office or position at this higher classification by the 
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agency utilizing his services, as the agency under the regulations can 
elect to fill the new office or position by a non-examiner rather than 
by promotion of the said examiner. 


The Act requires that all examiners be ‘‘qualified and competent” 
for all ‘‘proceedings pursuant to sections 7 and 8’’ and that all ex- 
aminers ‘‘be assigned to cases in rotation so far as practicable.”’ 
The said regulations (§ 34.12) violate said provisions of the Act 
in that they empower each agency to set up grades of cases and to 
select an examiner for each case in his assigned grade according to 
the agency’s ideas of the ‘‘level of difficulty and importance”’ of 
each case. Compensation of each examiner under Defendant Civil 
Service Commission’s regulations depends upon the examiner’s ex- 
perience and the level of difficulty and importance of the cases as- 
signed to the examiner. This nullification of the Act’s requirement 
of rotation of cases allows discrimination against examiners who 
exercise independence of judgment. Agencies are given power there- 
by to keep an unfavored hearing examiner in a low compensation 
classification by assigning him to what the agency considers to be 
cases of a low ‘‘level of difficulty and importance.”’ 


The regulation discriminates against and may create criticism of 
parties adversary to the agency in litigation and examiners assigned 
eases believed by the agency to be of a low level of difficulty and 
importance when such eases in fact at the hearing turn out to be 
complex, difficult and important. In spite of the almost impossible 
task of determining in advance the low or high ‘‘level of difficulty 
and importance’’ of a case, the hearing examiner may be under 
unfavorable charges of building up the case in an effort to increase 
his compensation, all to the detriment of the parties appearing 
before him. 


Examiners not in the highest class or grade, through the case selee- 
tion method authorized by the regulations, are effectively prevented 
from securing an increase in compensation by moving for a reclassifi- 
cation in grade or class and are prevented from making the showing 
needed where a vacancy in a higher grade or class is to be filled by 
promotion. Said regulations thus leave all possible chance of ad- 
vancement or increase in compensation of examiners in the hands 
of the agencies. 


Said regulations violate the requirement of the Act that the De- 
fendant Civil Service Commission prescribe compensation for examl- 
ners independently of agency recommendations and ratings as they 
in effect authorize and require the rating of examiners for assign- 
ment to cases according to the agency’s views of their capacity. 


By so-called reduction in force orders Defendant National Labor Re- 
lations Board has unlawfully removed, or attempted to remove, 4 
number of hearing examiners from their positions as hearing exall- 
ners without good cause established and determined by the Civil 
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Service Commission after opportunity for hearing and upon the 
record thereof, contrary to Section 11 of the Act. Plaintiffs are 
informed and believe and therefore allege that in addition to De- 
fendant National Labor Relations Board all other agencies utilizing 
hearing examiners appointed pursuant to Section 11 of the Act are 
unlawfully and in violation of Section 11 of the Act asserting the 
right and the power to remove said hearing examiners by reductions 
in force without good cause established and determined by the Civil 
Service Commission after opportunity for hearing and upon the 
record thereof, and that said other agencies threaten to so unlaw- 
fully remove said hearing examiners and will unlawfully so remove 
said examiners unless and until this Court enjoins said unlawful 
removal and declares said agencies to be without the right or the 
power to so remove said hearing examiners. Unless and until this 
Court does so enjoin said agencies and does so declare said agencies 
to be without said right or power, the independence of judgment 
required under the Act, to be exercised by plaintiffs and each of 
them and by all hearing examiners, is prevented due to the agencies’ 
power, granted under the regulations, to terminate the employment 
of an examiner at the will of the agency through the device of a 
reduction in force. 


. Defendant Civil Service Commission, in issuing the regulations, and 
in particular Section 34.15 thereof, has erroneously and unlawfully 
officially acknowledged and supported an alleged right of the agen- 
cies to remove selected hearing examiners by reductions in force 
contrary to Section 11 of the Act. The promulgation of said See- 
tion 34.15 is without authority in law inasmuch as the alleged right 
of agencies to remove hearing examiners by reductions in force, upon 
which the alleged right to terminate under Section 34.15 is predi- 
eated, is non-existent. 


. Unless the defendants, and each of them, are restrained and enjoined 
from enforcing said regulations and from taking all other unlawful 
action or unlawfully assumed powers as complained of herein, in 
violation of the Act, defendants and each of them will continue to 
enforce said regulations and take said unlawful action and unlaw- 
fully exercise said powers and consequently each agency subject to 
the Act wil be permitted by Defendant Civil Service Commission 
to unlawfully control, coerce, dominate and influence plaintiffs and 
other hearing examiners serving such agencies through the illegal 
assumption of the power to promote, demote, transfer, fix the com- 
pensation of and fire said hearing examiners, all resulting in undue 
prejudice to the rights of hearing examiners, the destruction of 


their independent status as provided by law, and the miscarriage 
of justice. 


- The existence of said regulations and their continued enforcement 
and application by defendants result in immediate, continued, 
cumulative and irreperable injury, loss and damage to plaintiffs and 
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each of them in that plaintiffs are irreparably deprived of their 
present statutory right to an independent status free from agency 
control and influence and of their right to security of tenure and 
compensation. 


. The purported issuance and attempted making effective of such regu- 
lations (Exhibit 1) is final agency action for which there is no other 
adequate remedy in any other court or in any other proceedings, 


WHEREFORE, Plaintiffs pray judgment as follows: 


. That a preliminary injunction and a final injunction be issued 
against Defendants and each of them, their agents, servants, em- 
ployees, attorneys, and any and all persons acting in concert or 
participation with such Defendants, enjoining them, directly or 
indirectly, from: 


(a) Enforcing the regulations herein complained of or any other 
regulations covering the appointment, compensation and re- 
moval of hearing examiners without first complying with Sec- 
tion 4 of the Administrative Procedure Act. 


Enforcing in any way the purported regulations of the Civil 
Service Commission entitled ‘‘ Appointment, Compensation and 
Removal of Hearing Examiners,’’ effective September 21, 1951, 
and otherwise referred to herein. 


Authorizing agencies subject to Section 11 of the Administra- 
tive Procedure Act to promote, demote, transfer, fix the com- 
pensation of or terminate the offices or positions of plaintiffs 
and other hearing examiners contrary to the provisions of 
Section 11 of said Act. 


. That a declaratory judgment be issued herein adjudging and de- 
creeing as follows: 


(a) The said regulations (Exhibit No. 1) are void because the 
issuance thereof was in violation of Section 4 of the Administra- 
tive Procedure Act in that proper publication of notice was not 
given by publication in the Federal Register nor were the ex- 
ceptions to such requirements fulfilled, and because the require- 
ment of said section of the Act that said regulations not be 
made effective prior to thirty (30) days after its publication in 
the Federal Register was violated without any statement of 
cause justifying said violation. 


The Defendants violated Section 6 of said Act in denying Plain- 
tiffs’ written request for a hearing upon any proposed regula- 
tions applicable to Plaintiffs, without stating any procedural 
or other grounds for said denial. 


The Defendants have violated the Act by classifying politions 
of examiners rather than prescribing the compensation of each 
examiner as required by Section 11 thereof. 
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(d) The Defendant National Labor Relations Board, all other agen- 


cies utilizing hearing examiners appointed pursuant to Section 
11 of the Administrative Procedure Act and the Civil Service 
Commission, and each of them, are without authority in law to 
classify said hearing examiners into five (5) separate and dis- 
tinct grades or classifications where such grades or classifications 
are in any way, directly or indirectly, related to various and 
several different standards or degrees of competence and quali- 
fication of hearing examiners or to various and several different 
standards or degrees of difficulty of duties performed or to be 
performed by said hearing examiners. 


The Defendants have violated the Act in not authorizing abso- 
lute, instead of ‘‘conditional’’ appointments of hearing exami- 
ners. 


The Defendants have violated the Act in conferring the power 
upon agencies to determine whether vacancies in a lower grade 
of hearing examiner offices or positions shall be filled by pro- 
motion of incumbent examiners or by non-examiners selected 
by the agencies in that said power gives the agencies control 
over the advancement and compensation of examiners and, as 
stated in the Opinion of the Attorney General of the United 


States, attached hereto as Exhibit 2, ‘‘the hope of- promotion 
may motivate men as strongly as the fear of loss of their jobs. 
If salaries and promotions are subject to agency control, there 
is always danger that a subtle influence will be exerted upon 
examiners to decide in accordance with agency wishes.’’ 


The Defendants have violated the Act in attempting to confer 
power upon agencies to select examiners for cases according to 
the agency’s evaluation of the ‘‘level of difficulty and import- 
ance’’ of each case, rather than comply with the requirement 
that all cases be rotated insofar as practicable among the ‘‘ quali- 
fied and competent’’ examiners appointed to hear all proceed- 
ings pursuant to Sections 7 and 8 of said Act. Said nullifiica- 
tion of said Act’s express rotation requirements by substitution 
of an examiner and case selection method is unlawful in that 
it allows ratings of examiners by agencies contrary to the ex- 
press prohibition of Section 11 of said Act and in that it allows 
agencies to control the advancement and compensation of ex- 
aminers by controlling the level of difficulty and importance of 
their work. 


The Defendants have violated the Act’s provisions that exami- 
ners shall be removed ‘‘only’’ for ‘‘good cause established and 
determined by the Civil Service Commission after opportunity 
for hearing and upon the record thereof,’’ by attempting to 
assert an additional power to control the tenure of hearing 
examiners by claiming power to terminate examiner’s offices or 
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positions through reduction in force orders. Such a termina. 
tion power confers unlawful agency control over examiners and 
provides immeasurable and unlawful opportunity for intimida- 
tion of examiners with respect to their decisions. 


3. For such other and further relief as to this Court may seem just 
and proper in the premises. 


The complaint was signed by J. Earl Cox, President, Tobias Naftalin, 
Vice-President, Jack W. Bain, Treasurer and Elizabeth C. Smith, Sec- 
retary of the Federal Trial Examiners Conference; and by the several 
examiners whose names were listed at the beginning of the complaint. 





PRESIDENT SENDS NAMES OF COMMISSIONERS MAHAFFIE AND ALLDREDCE 
TO SENATE FOR CONFIRMATION 


On January 10, 1952, President Truman sent to the Senate the nomi- 
nations of Commissioners Charles D. Mahaffie and J. Haden Alldredge 
to succeed themselves as members of the Interstate Commerce Commis- 
sion for terms expiring December 31, 1958. 





COMMISSIONER LEE TO SERVE BALANCE OF TERM AS 
INTERSTATE COMMERCE COMMISSIONER 


William E. Lee will be permitted to serve his term as an Interstate 
Commerce Commissioner which expires on December 31, 1952, even 
though he will reach the statutory retirement age of seventy on the 
27th of January, according to an announcement recently made. 

President Truman has granted Commissioner Lee a waiver from the 
‘‘ecompulsory’’ retirement law, which will enable him to serve his full 
seven-year term. 





REVISED ISSUE OF INTERSTATE COMMERCE AND SUPPLEMENTARY ACTS 
AVAILABLE AT G. P. O. 


About January 15th the Government Printing Office will release 
the Interstate Commerce and Supplementary Acts under one cover. 
This document will cost $1.50 per copy and will contain around 600 pages. 

We suggest you place your order at once with the Superintendent 
of Public Documents, Government Printing Office, Washington 25, D. C. 





LIFE’S RECORDS CLOSED 
By Epwarp H. DeGroot, Jr. 
Chairman, Memorials Committee 


Ulysses Butler, former Chief Examiner, Interstate Commerce Com- 
mission, Investment Building, Washington, D. C. (12-17-51). 


John R. Van Arnum, National League of Fresh Fruit & Vegetable 
Shippers, 512 F Street, N. W., Washington, D. C. (12-23-51). 
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REVISED LIST OF MOTOR CARRIER BUREAU FIELD OFFICES 


The Interstate Commerce Commission issued the following revised 
list of its district or field offices of the I. C. C. Bureau of Motor Carriers: 


District No. 1 


Maine, New Hampshire, Vermont, Rhode Island, Massachusetts— 
District Office : Room 1220 North Station Office Bldg., 150 Causeway St., 
Boston; Offices of Supervisors: In Boston same as district office; also, 
411 Clapp Memorial Bldg., Portland, Me. ; 420 Federal Bldg., Springfield, 
Mass.; 6 Campbell St., Lebanon, N. H.; 1017 Industrial Trust Bldg., 
Providence, R. I. 


District No. 2 


New York, New Jersey, Connecticut—District Office: 641 Washing- 
ton St., N. Y. City; Offices of Supervisors: 223 Federal Bldg., Hartford, 
Conn. ; Industrial Office Bldg., 1060 Broad St., Room 511, Newark, N. J.; 
410 Post Office Bldg., Trenton, N. J.; 417 Federal Bldg., Albany, N. Y.; 
7ll Press Bldg., Binghamton, N. Y.; 906 Genesee Bldg., Buffalo; 1103 
Chimes Bldg., Syracuse, N. Y.; in New York City same as district office. 


District No. 3 


Eastern Pennsylvania, Maryland, Delaware, District of Columbia— 
District Office: 819 City Centre Bldg., 121 North Broad St., Philadel- 
phia; Offices of Supervisors: In Philadelphia same as district office; 
204 Appraisers Store Bldg., Baltimore; 206-B Post Office Bldg., Salis- 
bury, Md.; Room 506 Dauphin Bldg., Harrisburg, Pa.; 340 U. 8. Post 
Office Bldg., Scranton 1, Pa. 


District No. 4 


Western Pennsylvania, Ohio, West Virginia—District Office: 311 
Old Post Office Bldg., Columbus 15, Ohio; Offices of Supervisors: In 
Columbus, Ohio, same as district office; also, 413 Federal Bldg., Cin- 
cinnati 2; 519 Federal Bldg., Cleveland 14; 17 Old Post Office Bldg., 
Toledo 4, Ohio; 408 Clark Bldg., 717 Liberty Ave., Pittsburgh 22; 103 


ee House, Charleston 1, W. Va.; 526 Hawley Bldg., Wheeling, 
. Va. 


District No. 5 


Virginia, North Carolina, South Carolina—District Office : 240 Post 
Office Bldg., Charlotte 2, N. C.; Offices of Supervisors: In Charlotte 
Same as district office; also, 315 Post Office Bldg., Raleigh, N. C.; 311 
Methodist Center, 1420 Lady St., Columbia 1, S. C.; 608 Parcel Post 


Bldg., Richmond 19, Va.; 115 Carlton Terrace Apts., 920-924 S. Jefferson 
t., Roanoke, Va. 
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District No. 6 


Georgia, Florida, Alabama—District Office : 701 Grant Bldg., Walton 
St., Atlanta 3, Ga.; Offices of Supervisors: 208 Social Security Bldg, 
2225 Third Ave., North, Birmingham, Ala.; 227 Post Office Bldg., P. 0 
Box 4946, Jacksonville 1, Fla.; in Atlanta same as district office. 


District No. 7 


Kentucky, Tennessee, Mississippi—District Office: 630 Third Na- 
tional Bank Bldg., Nashville 3, Tenn.; Offices of Supervisors: 409 Post 
Office Bldg., Lexington, Ky.; 523 Post Office Bldg., Louisville 2, Ky.; 
207 Post Office Bldg., Memphis 3, Tenn. ; 630 Third National Bank Bldg., 
Nashville 3, Tenn. 


District No. 8 


Indiana, Illinois, Michigan—District Office : 852 U. S. Custom House 
Bldg., 610 S. Canal St., Chicago 7; Offices of Supervisors: In Chicago 
same as district office; also, 602 First National Bank Bldg., Springfield, 
Ill.; 361 Federal Bldg., Fort Wayne 2, Ind. ; 275 Federal Bldg., Indiana- 


polis 4; 456 Federal Bldg., Detroit 26; 1608 Olds Tower Bldg., Lansing 
8, Mich. 


District No. 9 


Wisconsin, Minnesota, North Dakota, South Dakota—District Office: 
107 Federal Office Bldg., Minneapolis 1; Offices of Supervisors: In Min- 
neapolis same as district office; also, 15 Edwards Bldg., 2014 Broadway, 
Fargo, N. Dak. ; 201 Post Office Bldg., Pierre, S. Dak.; Rm. 34, 111 King 
St., Madison 3, Wis.; 1107 First Wisconsin National Bank Bldg., 735 
N. Water St., Milwaukee 2. 


District No. 10 


Iowa, Missouri, Nebraska, Kansas—District Office: 912 Baltimore 
Ave., Kansas City 6, Mo.; Offices of Supervisors: In Kansas City same 
as district office ; also, 904 Davenport Bank Bldg., Davenport, Iowa; 211 
Federal Office Bldg., Des Moines 9, Iowa; 319 Post Office Bldg., Sioux 
City, Iowa; 309 Federal Bldg., Topeka, Kans.; 407 Schweiter Bldg., 
Wichita 2, Kans.; Room 1006, U. S. Court House and Customs Bldg., 
St. Louis 2; 318 Post Office and Court House, Lincoln 8, Nebr.; 212 
Post Office Bldg., Omaha 2, Nebr. 


District No. 11 


(Note—Arkansas, Louisiana and Oklahoma, formerly in District 11, 
now in consolidated District 12 as announced November 20, 1951). 


Te 
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District No. 12 


Texas, Oklahoma, Arkansas, Louisiana—District Office: 627 Texas 
i Pacific Bldg., Fort Worth, Tex. ; Offices of Supervisors: Room 12, Post 
Office Bldg., Amarillo, Tex.; 432 Terminal Annex Bldg., Dallas; 614 
Federal Office Bldg., Houston ; 583 U. 8. Post Office Bldg., San Antonio; 
515 East Second St., Little Rock, Ark.; 709 Masonic Temple Bldg., New 
Orleans ; 336 Oklahoma Natural Bldg., Oklahoma City 2; in Fort Worth 
same as district office. 


District No. 13 
Wyoming Colorado, New Mexico—District Office: 620 Central Sav- 
ings Bank Bldg., Denver 2, Colo. ; Offices of Supervisors: In Denver same 
as district office ; also, 401 Sunshine Bldg., Albuquerque, N. Mex. 


District No. 14 


Montana, Idaho, Utah—420 Continental Bank Bldg., Salt Lake City 
1, Utah; Offices of Supervisors—619 Idaho Bldg., Boise, Idaho; 413 Elec- 
trie Bldg., Billings, Mont.; same as district office, Salt Lake City. 


District No. 15 


_ Oregon, Washington—District Office: 323 Pittock Block, Portland 
i, Oreg. ; Offices of Supervisors: In Portland same as district office ; also, 


i 8. Court House, Seattle 4, Wash. ; 206 Post Office Bldg., Spokane 
, Wash. 


District No. 16 


District 16—Arizona, California, Nevada—District Office: 166 Fed- 
eral Office Bldg., Fulton & Leavenworth Sts., San Francisco 2; Offices of 
Supervisors : 401 Security Bldg., Phoenix, Ariz.; 1519 U. S. Post Office 


& Court House, Los Angeles 12, Calif.; same as district office, San Fran- 
ciseo. 





Transportation Bills Introduced 
By Senator Johnson 


On January 10, 1952, Senator Edwin C. Johnson of Colorado, intro. 
duced 19 bills dealing with transportation. A resume of the bills follows: 


Bill No. S. 2348 
(Senator Johnson by request) 


The sponsor of this bill, which is the Interstate Commerce Commis. 
sion, would change the procedures before the ICC by amending section 
17 of the Interstate Commerce Act as follows: 


(a) an individual Commissioner or board of employees to whom 
work, business, or functions are delegated, shall have the same 
authority to act upon the matter initially that the Commission 
or a division thereof would have, if there were no such dele- 
gation ; 


the Commission may delegate work, business, or functions to 
a board composed of an employee or employees of the Commis- 
sion with full discretion as to the number and selection of such 
employees ; 


a petition for rehearing, re-argument, or reconsideration of the 
decision, order, or requirement of an individual Commissioner 
or board of employees shall not automatically require recon- 
sideration or rehearing by an appellate division but may be 
denied in the same manner as other petitions for rehearing; 


an application for rehearing, re-argument, or reconsideration, 
made before the decision, order, or requirement of a division, 
individual Commissioner, or board of employees becomes effec- 
tive, shall not automatically stay such division, order, or re- 
quirement, and 


it shall not be necessary for a party dissatisfied with a decision 
emanating from the Commission to pursue all of the remedies 
for rehearing or reconsideration at the hands of the Commission 
before going into court. 





Bill No. S. 2349 


(Senator Johnson by request) 


The long and short haul clause was part of the original regulatory 
law enacted for the protection of shippers against discriminatory rates 
and service. In the beginning this law applied only to the railroads 
but later was amended to include water carriers. It is not applicable 
to motor carriers. 


—3§2— 
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The sponsors feel that with the development of strong motor carrier 
competition, the present situation now serves to deny other carriers the 
flexibility of rate structure necessary to meet competitive situations. 

Common carriers are required to serve the general shipping public 
without discrimination within the fields of their specialties. Without 
the clause in question, common carriers are able to avoid this respon- 
sibility. This is done by charging an excessively high rate, composed 
of the rate between the two principal centers or cities, plus the return 
rate to the intermediate point. In justice, the rate should be based only 
on transportation from the city of origin to the intermediate point itself. 

The long and short haul clause also is an effective guard against 
selective rate reductions made for the purpose of undercutting com- 
petitors. Under the clause, reduced charges on long hauls could not be 
made up by higher charges for shorter hauls. 

Extension of the clause to motor carrier operations would be another 
step forward in the fight for non-discriminatory treatment of shippers 
and shipping communities. Shippers and their customers, and the com- 
munities served, should not be forced to suffer discrimination merely to 
add to the profit of transportation agencies. This provision now applies 
only to rail and water carriers. It should also govern motor carriers. 

From the above, it is obvious that the national transportation policy 
will best be served by making this very important provision applicable 
to all forms of transportation coming under the Act. 





Bill No. S. 2350 


(Senator Johnson by request) 


In dealing with shortages or dislocations of freight cars, the Inter- 
state Commerce Commission seeks control over rates or charges for 
leasing such cars. 

Today, whenever there is disagreement over freight car leasing rates 
between or among carriers or upon the Commission’s own motion, hear- 
Ings may be held and thereupon the ICC sets the terms of car rental 
which it determines to be ‘‘just and reasonable.’’ 

At the present time leasing freight cars is profitable. At the going 
per diem rate of $1.75 it is more advantageous to lease freight cars 
than to own them. 

An effective means to discourage excesses in freight car leasing is 
effected by giving the Commission power to set rates which will best 
Promote public interest. 

This bill is expected to bring about a more rapid return of leased 
equipment to its owner and to encourage railroads to build or purchase 
their own freight cars. 
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Bill No. S. 2351 
(Senator Johnson by request) 


The sponsors of this bill seek to clarify the present standards of 
‘public necessity and convenience’’ by giving the Interstate Commerce 
Commission more precise direction in its function of awarding certificates 
and permits for new or extended operations. The bill requires the Com. 
mission, in determining what public convenience and necessity require, 
to give ‘‘due consideration to the adverse effect upon and adequacy of 
all other types of transportation already providing similar service.”’ 

Certificates for new or extended service are often granted without 
due consideration being given to carriers of another type. Thus the 
appearance of a new carrier is justified on the grounds that existing 
carriers of the same type do not provide facilities capable of handling 
the area’s traffic. As a result the traffic is spread too thin and all 
carriers suffer. 

Impairment of the financial condition of carriers faced with this 
sort of competition is bound to follow, and because the public has a stake 
in the successful and economical operation of regulated carriers, its own 
interests are bound to suffer. 

The principal standard by which new or extended service applica- 
tions are judged now, is on the basis of present or future ‘‘ public con- 
venience and necessity.’ And because the Act itself does not specifically 


direct the Commission to consider the effect on all existing transporta- 
tion facilities, the Commission has, until recently, not done so. There- 
fore specific provisions should be enacted requiring that prospective ap- 
plications for certificates be judged on an over-all basis with due con- 
sideration to the effect upon all types of existing service. 





Bill No. S. 2352 
(Senator Johnson by request) 


The sponsors of this bill contend that no fees of any sort are cur- 
rently assessed by the Interstate Commerce Commission for any of the 
services, licenses, permits or certificates which it issues to transportation 
companies or agents. And there are strong arguments against doing 80. 

Yet, this type of regulatory activity, even though primarily and 
originally established for the protection of the general public, is an out- 
standing example of the type of governmental activity for which 4 
service fee may most appropriately be levied. 

Scores of precedents are at hand among similar licensing and regu- 
latory agencies on the state level. 

For some years now, a considerable body of opinion has held that 4 
shortage of funds has prevented adequate ICC regulation in many of 
the phases of its work. Who more appropriately should help finance its 
work than the very people requesting more adequate policing of their 
industry ? : 

Again—though primarily interested in protecting the general public, 
the Commission has been assigned the general task of aiding in the de- 
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velopment of a strong and stable national transportation system. In 
doing this by processing applications for original and subsequent (by 
annual permits and certificates) operating rights, the Commission is, 
in fact, approving franchises of considerable value. In this respect, 
recipients of these franchises should be expected to meet at least a 
portion of the administrative and secretarial expense involved. 

This very controversial bill requires that each carrier subject to the 
Interstate Commerce Act shall pay to the Commission an annual fee for 
its certificate, permit or license. The Commission is directed to deter- 
mine the amount of the fee according to what it deems fair and reason- 
able in the case of each carrier. 

The bill specifies, further, that the fee shall be levied to reimburse 
the United States for the costs of administering the Interstate Commerce 
Act. It also provides that fees collected under this provision shall be 
covered into the Treasury, which means that the funds of the Commis- 
sion would still need to be appropriated by Congress. 





Bill No. S. 2353 
(Senator Johnson by request) 


As the law now stands, persons furnishing cars or protective service 
must grant access by the Interstate Commerce Commission or its agents 
to the records, accounts, and other documents which pertain to the cars 
or protective service so furnished. The law also authorizes the Commis- 
sion to prescribe the forms of all records, accounts, and memoranda 
which it is authorized to inspect and copy. Furthermore, the ICC is 
authorized to require such reports as it may deem necessary and may 
require persons furnishing such cars or protective service to submit 
their records, accounts, and other documents for inspection or copying 
to any of its authorized agents upon demand. 

_ This bill sponsored by the ICC makes these provisions applicable. in 
similar manner to persons furnishing locomotives to railroads or express 
companies. 

As has been the case with persons furnishing cars to railroads, this 
power is clearly necessary if the Commission is to be properly advised 
of the relations between the railroads and persons furnishing locomotives 
to them. Such relations are necessarily involved in many regulatory 
problems coming before the Commission. 

For many years the number of cars subject to use in this manner 

been in excess of 250,000. Recently a somewhat similar practice 
has developed with respect to locomotives. Within the past few months, 
for example, it has been announced that one large eastern railroad will 
lease 190 diesel locomotives from the Equitable Life Insurance Society. 

Hence, it seems appropriate at this time to the Commission to extend 
the Commission’s powers under sections 20 (6) and (7) to persons fur- 
nishing locomotives to railroads. 

Under paragraph (7) as amended by the proposed bill, would sub- 
Jeet Persons furnishing locomotives to the same penalties as persons 

g cars and protective service for violations of paragraph (6). 





I. C. C. PRACTITIONERS’ JOURNAL 





Bill No. S. 2354 
(Senator Johnson by request) 


In dealing with the complicated problem of railroad reorganization 
the Interstate Commerce Commission should allow enough flexibility for 
railroads voluntarily to alter and modify their capital structures in 
order to provide necessary financial stability to protect the legitimate 
interests of minority stockholders, and to maintain their credit. 

The focal point of this problem comes in connection with obtaining 
assents to an alteration or modification of a carrier’s capital structure 
by holders of outstanding (and therefore eligible to be voted) securities 
and evidences of indebtedness. 

At present, paragraph (3) of section 20b provides that a security 
or evidence of indebtedness shall not be deemed to be outstanding if the 
Commission determines that the assent of the holder is within the con- 
trol of the carrier applying for authority for an alteration or modifica- 
tion, or of any person or persons controlling the carrier. Therefore, since 
only the remainder of the securities in the class affected by the proposals 
is considered as outstanding and entitled to assent to the plan (under 
paragraph (2) of section 20b), the assent of 75 percent of such remain- 
der is required. Thus, a small minority of stockholders, either refusing 
to assent or failing to register a vote, can defeat a meritorious plan and 
hold out for a proposal more beneficial than their situation may warrant. 

Under the present provision only 50 per cent of the stock would be 
considered outstanding when a carrier applying for relief under section 
20b is controlled by another carrier which holds 50 per cent of its com- 
mon stock. The assents of 75 per cent of the outstanding 50 per cent, 
or 37.5 per cent of the entire issue, would be needed for approval; and 
refusal of 13 per cent to assent would prevent approval. When it is 
considered that it may be impossible to contact or obtain any vote from 
some security holders, it is clear that a very small percentage of a class 
could, under these circumstances, defeat the plan. If the holders of 
10 per cent of the stock, for example were unknown, refusal of 3 per cent 
of the class to assent would prevent approval. 

The facts appear to warrant the belief that this situation places too 
much power in the hands of a few security holders and encourages these 
holders to receive more favorable treatment than the merits justify, and 
thus results in the failure of an over-all equitable plan. It might even 
discourage recourse to 20b by stock controlled carriers which would in- 
crease the power of the smallest kind of a minority. 





Bill No. S. 2355 
(Senator Johnson, for himself and Mr. Bricker) 


This bill amends section 22 of the Interstate Commerce Act so & 
to enable the United States and the carriers to bargain as to rates oD 
a firm and dependable basis. This section corresponds substantially to 
S. 4067, introduced by Senator Johnson of Colorado. 
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Section 22 of the Act at present provides ‘‘that nothing in this part 
shall prevent the carriage, storage, or handling of property free or at 
reduced rates for the United States . . .’’ Under this provision the 
railroads and other carriers from time to time have established many 
such reduced rates at the request of Government agencies, commonly 
referred to as ‘‘section 22 quotations or agreements.’’ During World 
War II the railroads alone issued 740 such quotations. 

At one time arrangements of this sort were regarded as contracts 
binding on both the carriers and the Government, but in recent years the 
Government has taken the position that by utilizing the rates so estab- 
lished it was not barred from later undertaking to obtain still lower 
charges as a result of orders of the Interstate Commerce Commission 
entered after the filing and hearing of complaints by the Government. 
At present there are pending before the Commission some 22 (as of 
December 1951) such complaints, commonly known as the Government 
Reparation Cases. 

The purpose of this bill is to prevent the Government, by complaint 
to the Commission, from assailing the rates established. Accordingly, 
it is proposed that after the quotation or contract has been accepted or 
agreed to by the Secretary of Defense or the Administrator of the General 
Services Administration, or by any official or employee of the United 
States to whom they may delegate such authority, the rate so estab- 
lished shall be conclusively presumed to be just, reasonable, and other- 
wise lawful and shall not be subject to attack, or reparation, after the 
date of such acceptance or agreement upon any grounds whatsoever 
except for actual fraud or deceit or clerical mistake. 

The bill would also prevent consideration of the reduced rates as 
evidence of unreasonableness of other rates. It also provides that its 


passage shall not affect transactions other than those carried out under 
its terms. 





Bill No. S. 2356 


(Senator Johnson by request) 


This bill amends section 25, Part I of the Interstate Commerce Act, 
by adding provisions for the use of ‘‘telegraph, telephone, radio, induc- 
tive, or other wayside or train communication systems,’’ to the other 
devices which the ICC is empowered to order railroads to use to promote 
railroad safety. We can no longer afford to ignore the benefits for rail- 
toad safety to be found in the application of the improved electronic 
devices now available. 

The railroads themselves already have conducted numerous experi- 
ments to determine the practicability of electronic devices in facilitating 
tail transportation and increasing its operating safety. A number of 

em are now making permanent installations. One large western rail- 
road, in the recent past, has adopted the system of equipping all of its 
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diesel-powered passenger and freight trains with train-to-train and train. 
to-station radio communication. But unfortunately such applications are 
spotted and by no means general. 

Radio offers such immense possibilities in promoting safety of rail- 
road operation that the time seems opportune for authorizing the Com. 
mission to require its use in particular situations where it is clearly 
adapted to accident prevention. 





Bill No. S. 2357 
(Senator Johnson by request) 


The sponsors of this bill seek to restrict the benefit of the agricul- 
tural-fish exemption (sections 203(b) (4a) and (6) of the Interstate 
Commerce Act), to those for whom it was originally intended—the 
farmer and the fisherman. Thus, it restricts the exemption to the farmer 
carrying supplies to his farm or hauling agricultural commodities and 
live-stock prior to their marketing by the farmers producing them. Both 
must be done in vehicles operated and/or controlled by a farmer. And 
in order to gain the exemption the same motor vehicles must not be used 
at the same time or on the return trip or customarily in any other kind 
of transportation for compensation. 

The fisherman himself, the one catching the fish (by specific reference 
in the bill), is made sole beneficiary of the exemption by restricting it to 
motor vehicles transporting unprocessed fish to market for that fisher- 
man. In order to gain this exemption the same motor vehicles must not 
be used at the same time or on the return trip or customarily in any 
other kind of transportation for compensation. 

As a further check on commercial, unregulated transportation, agri- 
cultural and fish commodities lose their exempt status when they are 
processed (any processing of fish, and more processing of agricultural 
commodities than is customarily done on the farm). 

Originally the pertinent sections in the Act were written loosely and, 
ever since, have been interpreted by the Interstate Commerce Commission 
and the Federal Courts in an ever-broadening fashion—to the point 
where the original purpose has been obscured and the following evils 
have resulted : 


(1) an ever-growing list of agricultural and fish products, processed, 
packed, and semi-manufactured, have been declared exempt, 
thus allowing great numbers of unregulated carriers to compete 
at will with agricultural-fish specialty haulers who previously 
had developed a dependable and stable business as regulated 
common and contract carriers. For carriers hauling only 
exempt commodities are not subject to regulation. 


destructive price-cutting alternating with excessive shipping 
costs have resulted, since the seasonal nature of most agricul- 
tural and fish production often brings either an over-abundance 
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of or shortage of transport facilities when there is no stable 
and dependable supply of transportation available. Such sta- 
bility can only come, as experience shows, when conditions 
assure a reasonable profit for the carriers best able to provide 
the service. 


this undependability of agricultural transport, resulting from 
throat-cutting competition, has caused many farmers to pur- 
chase vehicles uneconomically, i.e., where part time use doesn’t 
justify cost and where regulated common and contract carriers 
should supply sufficient service. 


the savings from lower rates, presumed to result from unregu- 
lated transportation, are usually so small (if existent at all) 
as to be a minor consideration; rather, the profit usually goes 
to a middleman who is not bound by ordinarily standardized 
prices to producer and consumer. In addition, the farmer and 
fisherman risk their shipments due to (a) lack of insurance; 
(b) lack of terminal facilities; and (c) faulty refrigeration. 


less-than-carload shipments are often avoided, thus penalizing 
the small farmer and fisherman, when transportation is arranged 
for on the stiffly competitive basis resulting from this poorly- 
drawn exemption. Again, stable operating conditions manage 
to include all sizes of shippers in a dependable schedule of 
service. 





Bill No. S. 2358 
(Senator Johnson by request) 


The sponsors of this bill intend that it define what an irregular route 
common carrier may and may not do under his certificate authorizing 
transportation of property. 

At the outset of Federal regulation it was generally recognized that 
under the Federal law the holder of an ‘‘irregular route’’ certificate 
could not engage in ‘‘regular route’’ service without authority. The 
Commission, prior to the Brady case, successfully prosecuted carriers 
who were holding certificates authorizing only irregular route service but 
performing regular route service. The Commission held that such regu- 

route operation was without authority, and the courts agreed. 

In the so-called Brady case, however, considerable doubt was cast 
upon previous court decisions. (The Investigation of Transportation 
Activities of Brady Transfer & Storage Co., MC-C-246, instituted in 
1941). While finding that Brady had unlawfully engaged in the fur- 
nishing of regular route service and that a cease-and-desist order should 
be issued against him, and while it was finally affirmed by the Supreme 
Court, that decision failed to clarify issues which the Commission and 
the trucking industry badly needed. The Brady proceeding generally 
had been regarded as a test case on the question of irregular versus 
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regular route motor carrier operating rights. Its weakness lies in the 
fact that the ICC set forth a set of criteria calculated to define ‘‘regular 
route’’ service without giving a definition of irregular route service, 
Therefore, no clarification resulted from the Brady ease. 

The lack of definition of what actually constitutes ‘‘irregular route” 
service has existed since enactment of the Act in 1935 despite the fact 
that when Federal regulation began the trucking industry pressed the 
Commission to clarify the various truck carrier classifications. It is 
true that in 1938 the ICC issued a classification of types of carriers, but 
it also is true that many operating certificates and permits issued by the 
Commission do not recognize its own classification. 

Irregular route common carriers are as necessary as regular route 
common carriers in our economy, particularly because of their fiexi- 
bility and the needs for supplying the demands of an occasional shipper, 
but rules regulating each type of carrier must be clear and definite so 
as to prevent any questions as to the type of service which the carrier 
is authorized to perform, and further, that no type of carrier should 
be permitted to enjoy any preferential position without assuming the 
responsibility incumbent upon him. 

Under the provisions of this bill he may travel over any unspecified 
route or between unspecified termini and serve indiscriminately the 
territory for which he holds an irregular route common carrier certif- 
cate. His operations may be on call, incidental, nonscheduled, and un- 
periodical in nature. 

However, he shall not lead shippers to believe that they may rely 
upon him for regular service over any route or between any termini. 
Furthermore, he is prohibited from rendering such regular service, 
except to the extent necessary to meet the demands of a particular 
shipper. 





Bill No. S. 2359 


(Senator Johnson by request) 


Under the present law, section 212(a), the revocation procedure is 
not simple. The Interstate Commerce Commission has to investigate, 
obtain evidence, and prove at a hearing that the carrier has violated the 
Act. The Commission then would order the carrier to comply, and there- 
after his certificate, permit or license could be revoked only at a second 
proceeding in which the ICC would have to prove that the carrier there- 
after willfully violated the first order. The Commission, however, cannot 
revoke the certificate, permit or license if the carrier discontinues the 
violations within the 30-day period after it is ordered to discontinue 
same. Up to the present the ICC has not revoked any certificates. _ 

The sponsors of this bill provide that the amendment or revocation 
of a certificate, permit, or license be left to the discretion of the Com- 
mission, as well as the suspension, changes or termination in whole oF 
in part, after notice and hearing. 
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The motor carrier industry even though fully developed will con- 
tinue to expand—consequently a firm enforcement of the Act is necessary. 
By eliminating from the Commission’s right to suspend, change or 
revoke certificates, permits or licenses, red tape and delaying limitations, 
a more effective safety record may be experienced. At least that is 
what the sponsors of this measure contend. 





Bill No. S. 2360 
(Senator Johnson by request) 


Section 214 of the Interstate Commerce Act (regulating the issuance 
of securities by common or contract carriers by motor vehicles) exempts 
from its provisions securities up to $500,000 par value and notes matur- 
ing within two years up to $100,000. 

The sponsors of this bill believe that these exemptions are clearly 
out-moded and should be increased by substituting $1,500,000 for 
$500,000, and by changing $100,000 to $500,000. 

The ICC was first given control over the issuance of securities by 
carriers (railroads) in the Transportation Act of 1920 for two obvious 
TeasOns : 


(1) To make certain that the basis for a fair return on investment 
was not unduly expanded, and to look into the issuance of 
securities to prevent the capital structure from being unduly 
broadened ; 


(2) To prevent the issuance of securities for purposes designed to 
promote the private interests of stockholders. 


The Motor Carrier Act compelled motor carriers to seek authority 
from the ICC before issuing any securities in excess of $500,000 includ- 
ing even short-term loans. The only exception was the provision that 
loans with a maturity date of not more than two years could be issued 
for amounts not exceeding 5% of outstanding capital. With the $500,000 
limitation, this meant that motor carriers could issue short-term securities 
for not more than $25,000 without formal Commission approval. 

Reviewed in the light of present day conditions, however, it seems 
clear that the dollar limits fiyed in 1935 should be revised. Inflation 
‘ince that time makes the present day dollar worth less. Therefore, 
limits which might have been considered adequate in 1935 should be 
approximately tripled to give effect to inflation alone. It is worthy of 
hote that, in view of inflation, the Commission itself has doubled the 
amount of dollar revenue by which it classifies carriers. 

Red tape can be cut, the work of the Commission substantially re- 
dueed and the publie interest better served by giving more freedom to 
motor carriers in the issuance of both short-term and long-term securities. 
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Bill No. S. 2361 
(Senator Johnson by request) 


The sponsors of this bill would afford the Commission broader 
authority with respect to outstanding motor carrier permits and certifi- 
cates. The bill would allow the Commission, in the light of its years of 
experience in the regulation of motor carriers and the changes in condi- 
tions and circumstances which have taken place since the original permits 
and certificates and the amendments thereto were granted, to review, 
re-examine and, where it is in the public interest, to change the status 
of existing carriers. The bill would enable the Commission to change 
the status of a motor carrier without going into the questions of con- 
venience and necessity since no new operations will be involved. The 
Commission would be able more precisely to establish the nature of the 
operations being conducted by a motor carrier and to assign to it the 
proper authority. By so doing, it would clarify the responsibilities and 
obligations of the motor carrier to the public. 

In addition, the bill would permit the Commission to more readily 
grant temporary and permanent authority to contract carriers desiring 
solely to substitute their services for operations being conducted by a 
shipper where the contract carrier will dedicate specific vehicles to the 
exclusive use of such shipper for an extended period of time. These 
objectives are accomplished by Sections 2 and 4 of the bill. 

These amendments will permit contract carriers more effectively 
to compete with private carriers. No business handled by contract car- 
riers pursuant to permits issued under these amendments would be 
taken from other forms of for-hire transportation. Much of this traffic 
is now being handled in vehicles leased by shippers from leasing concerns 
not subject to regulation. The effect of the amendment, therefore, would 
be to bring within the regulatory powers of the Commission transporta- 
tion which is now unregulated. 

Section 3, which amends the proviso clause of section 209(b), would 
permit the Commission to issue a new type of contract carrier permit 
known as a ‘‘restrictive permit.’’ Under such a restrictive permit the 
Commission will be enabled to limit an applicant for a contract carrier 
permit to the performance of transportation to a specified shipper. At 
the present time this is not possible since the law prohibits the Commis- 
sion from restricting the right of a carrier to substitute or add contracts 
within the general scope of his permit. 





Bill No. S. 2362 
(Senator Johnson by request) 


This bill restricts private carriers from transporting any property 
for compensation other than that within the scope of its primary business. 

The sponsors of this bill believe that it will remedy serious dislo- 
cations in the motor transport industry which have grown largely as 4 
result of hazy and ineffective distinctions in law between the three 
general types of motor carrier operations. 
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Common carriers hold a most important franchise to serve and thus 
have a very great responsibility to the general shipping public but as 
the respective sections of the Interstate Commerce Act now read and 
as they have been interpreted by the ICC and the Federal Courts, ‘‘pri- 
vate’ and ‘‘contract’’ carriers have been allowed to invade each other’s 
field and to form combines and mergers with these ‘‘common”’ carriers. 

This bill, together with bills 8. 2357 and S. 2361 would limit the 
operations of private and contract carriers. The ‘‘private’’ carriers 
have been an important source of friction in the industry since they 
operate as independents and raid the fields of the regulated carriers 
without restrictions. The function of the ‘‘private’’ carriers, of course, 
and the reason for their unregulated status, is the great need for an 
auxiliary service for merchandising companies to complement regulated 
carrier service. There are instances where private carriage is the only 
practical means of transportation. 

In spite of this fact, many ‘‘private’’ carriers have found it profit- 
able, as a side venture, to carry other than its own commodities on a 
for-hire basis. These carriers often have space available on return trips. 
which they fill with exempt and non-exempt products, which they carry 
at rates far below ‘‘common”’ carrier rates, merely to meet the expenses 
of the return trip. The unsettling and demoralizing effects of such com- 
petition on the ‘‘common’’ carriers are obvious. Of course the law is 
being violated but definitions in the law are so loose, violation at present 
is encouraged. 

Directly related to these violations has been the practice of indis- 
criminate leasing, particularly ‘‘trip leasing,’’ whereby private carriers 
have been able to use their vehicles for compensation under the temporary 
cloak of a certificated carrier. The bill restricts the leasing of vehicles 
by common and contract carriers to motor vehicles which are owned by 
other authorized common and contract carriers. 





Bill No. S. 2363 
(Senator Johnson, for himself and Mr. Bricker) 


The adoption by all States of uniform standards governing the 
maximum dimensions, and weights, of vehicles operating over the high- 
Ways is necessary for the following reasons: 


to establish one of the fundamental prerequisites of highway 
design ; 


to promote efficiency in the interstate operation of motor 
vehicles ; 


to promote the safety of highway transportation; and 


to establish a basis for the regulation of the many relationships 
existing between the dimensions and weights of motor vehicles 
and the maintenance of highways. 
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Since the dimensions of height and width and length of trucks and 
truck combinations are generally greater than the dimensions of passen. 
ger automobiles, and their speeds slower on grades, uniformity in these 
things is highly desirable. 

The width of vehicles is a factor in the determination of the width 
of pavement lanes and horizontal clearances on bridges and in tunnels, 
Drivers of vehicles have need for certain minimum clearances in meeting 
and passing other vehicles, while at the same time maintaining minimum 
marginal clearances from the pavement edge. A critical condition is 
found to exist when such vehicles meet and pass. 

A two-lane slab at least 24 feet wide is required to enable commercial 
vehicles and passengers cars to meet and pass in safety some of the 
moving mountains which frequent our highways. 

Arizona, Connecticut, Rhode Island, Nevada and Wisconsin, make 
8 feet the maximum width permitted. This bill adopts that realistic 
standard. 

The commonly accepted standard of vertical clearance for highway 
bridges and underpasses is 14 feet. For this reason twelve feet six 
inches is the maximum height limitation allowed by 34 States, and is the 
limit set by this bill. 

The limit of length prescribed to accommodate the extra road area 
required on curves for single-wnit vehicles in 34 of the States is 35 feet. 
However, the 42-foot tractor-semitrailer, the 50-foot tractor-semitrailer 
combination and the 60-foot truck-trailer combination make no greater 
demand upon lateral road space on curves than the 35-foot single-unit 
vehicle, so the limitations placed in the bill are deemed correct. 

The 50-foot length recommended for the tractor-semitrailer combi- 
nations is suggested by the desire to permit sufficient length for the 
practicable design and use of five-axle semitrailers which will permit 
economical transportation within the recommended limit of axle loading. 

The 18,000-pound axle load limit has been found to be reasonable by 
the majority of highway authorities. Today, it is the maximum per- 
mitted by 34 States. In two of these States it is the limit permissible 
only for operation on designated main or high-type highways; 16,000 
pounds permitted on their other roads. The 18,000-pound limit is re- 
quired generally because it is known that the useful life of the surfaced 
roads of the United States is shortened by axle loadings in excess of that 
weight. However, the bill accepts a greater axle load in States which 
permit by statute loads in excess of 18,000 pounds. 

Since it is necessary to conserve highway investment and insure 
effective safe highway use, uniform standards of weight, height, and 
width are vital. 
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Bill No. S. 2364 
(Senator Johnson by request) 


The sponsors of this bill state that there is no provision in Part III 
of the Interstate Commerce Act for revocation or suspension of operating 
permits and certificates for water carriers. Such provisions, however, 
do apply to other types of regulated transportation. 

This bill would bring water carriers under the precise regulation 
already governing the railroads and motor carriers in this respect—with 
this important addition: failure to engage in, or to continue to engage 
in, the operation authorized by the ICC becomes a reason why the Com- 
mission may, ‘‘after notice and hearing,’’ suspend, change, or revoke, 
in whole or in part, the certificate or permit in effect. 

As the ICC has several times pointed out, the lack of such a provision 
has had an injurious effect on the water carrier industry. According 
to its 1949 annual report, as many as 85 of a total of 337 outstanding 
water carrier licenses, permits, and certificates were dormant—were not 
being used. Although adverse post-war conditions have prevailed in the 
industry, accounting for this high rate of dormancy, it is not in the 
public interest that unused operating authorities be held indefinitely 
regardless of the reasons for their non-use. 

Among the ill effects are these: 


(a) Dormant rights act as deterrents to the institution of new 
service. 


(b) Important segments of industry, dependent upon adequate pre- 
war service, must look elsewhere for transportation. 


(ec) Adds to the ICC’s administrative difficulties of Part III with 
respect to the issuance of new operating authorities. 


(d) Compels port and terminal facilities into non-use. 


(e) Disrupts generally the smooth flow of transportation along 
critical water highways. 


This bill would assist the Commission in adjusting water carrier 
operations to fit present-day economic and industrial conditions, and to 
Utilize fully the facilities now existing. 





Bill No. S. 2365 
(Senator Johnson, for himself and Mr. Bricker) 


The sponsors of this bill contend that huge sums in the past have 

nm required to build and maintain our present highway system, both 

State and Federally financed. Yet, the spectacular increases in motor 

traffie of all types and sizes threatens to run ahead of new construction 
and maintenance. 


Accordingly, the Bureau of Public Roads is directed under this bill 
to determine : 
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(1) the proportionate share of the cost of building and maintaining 
public roads which should be borne in the form of taxes by 
motor vehicles of various types and weights in order to be as 
equitable as possible to each such type and weight of motor 
vehicle. 


(2) how much of such taxes should be assessed by the Federal Goy- 
ernment. 


(3) in what manner and form such taxes should be levied in order 
to be most equitable and practicable. 


Several alternative methods have been suggested for an equitable 
division of the motor vehicle tax burden among vehicles of different 
sizes and weights, so a considerable body of material on the subject exists. 
Likewise, State activity in the field of motor carrier taxation provides a 
great deal of experience and provides many precedents. 

For instance, all States require commercial vehicles to pay regis- 
tration fees varying with weight or capacity. In addition, many States 
impose what are called third-structure taxes on for-hire carriers; and 
some States include certain classes of private carriers, in the group sub- 
ject to additional imposts over and above registration fees and gasoline 
taxes. 

Although no requirement is made of the several States in this re- 


gard, their cooperation will be vitally necessary in making a truly con- 
prehensive study. The Bureau of Public Roads seems an ideal choice 
for this study, inasmuch as it carries on continuous relations with the 
States on highway problems relating to the administration of the Federal 
Aid to Highways programs. 





Bill No. S. 2366 


(Senator Johnson by request) 


This bill makes a technical amendment to Section 203(b) of the 
Interstate Commerce Act. The exceptions clause in Section 203(b) now 
refers only to Section 204. The bill adds Section 226 to such exceptions 
clause. 


Se ae ae ee 2 





Rail Transportation 
By A. Rea Wiuuiams, Editor 


APPOINTMENTS 
Motor Carrier Safety Chief 


The I. C. C. has announced the appointment of Ernest G. Cox as 
Chief, Section of Safety, Bureau of Motor Carriers, succeeding George 
R. Wellington, who retired as of November 30, 1951, because of illness. 





DTA Tax Amortization Director 


Appointment of Col. Robert R. Hendon as Director of the Tax 
Amortization and Defense Loans Division has been announced by De- 
fense Transport Administrator James K. Knudson. 

Col. Hendon has been head of the tax amortization and loans activi- 
ties of DTA for the past year, following an eleven-year period of service 
with the Army, which included three years in the Pacific theatre as a 
Colonel of Artillery, and postwar assignments with the Munitions Board, 
directing contract termination work for the Corps of Engineers, and 
property management for the War Assets Administration. 

A native of Oklahoma, Col. Hendon is a graduate of Oklahoma 
State University. He served as First Lieutenant of Artillery in France 
in World War I. Later he became an attorney in the War Department, 
practiced law, and was an attorney for the Interstate Commerce Com- 
mission for fifteen years. He also was associate counsel for the U. 8S. 
Senate Committee investigating railroad financing. 

Col. Hendon has received the Purple Heart, Bronze Star medal and 
Legion of Merit medal. 





Department of Commerce Transportation Appointments 


Appointment of Paul F. Royster as Director of the Commerce De- 
partment’s Office of Transportation was announced on November 28. 
That office, which provides staff assistance to the Secretary of Commerce 
in the study of domestic transportation problems, and assists in the 
formulation of transportation policies, programs and requirements com- 
prises two divisions: The Carrier Division, and the Transport Economics 
Division. Edward Margolin was named Director of the Carrier Division, 


and Dr. Beatrice Aitchison, Director of the Transport Economics Di- 
vision. 





I. C. C. PRACTITIONERS’ JOURNAL 





FINANCE MATTERS 
Colorado & Southern Ry. Refunding Plan 


The Colorado & Southern Railway, which is controlled by the Chi- 
cago, Burlington & Quincy Railroad, has obtained court approval of the 
postponement of the previously approved $20,000,000 refunding program. 
It has obtained authority to make a further reduction in funded debt 
of up to $2,000,000 under the privisions of its debt readjustment pro- 
gram, approved in 1942, under the McLaughlin Act. 





New Orleans Union Passenger Terminal Case 


In F. D. 15920—New Orleans Union Passenger Terminal Case, 
Examiner Jerome K. Lyle has recommended that the I. C. C. impose 
certain job protection conditions to protect the employees in connection 
with the construction and operation of the New Orleans Union Passenger 
Terminal pursuant to the decision of the Supreme Court of the United 
States in Railway Labor Assn. v. U. 8., 339 U. S. 142. 





Raleigh-Rolesville R. R. Construction 


Examiner Harvey H. Wilkinson has recommended denial of the 


application of the Raleigh-Rolesville Railroad Company for authority to 
construct and operate a line of railroad approximately 1514 miles in 
length from a connection with Atlantic Coast Line at Lassiter, N. Car., 
to points of. connection with the lines of the Norfolk Southern and the 
Seaboard Air Line near Raleigh, N. Car. The application was supported 
by the Atlantic Coast Line but opposed by the Norfolk Southern, the 
Seaboard and the Southern. 





Western Md. Ry. Bonds 


Division 4 of the I. C. C. has authorized the Western Maryland 
Railway Company to issue not exceeding $14,950,000 of general-mortgage 
41% percent bonds, series B, due November 1, 1976, to be sold at 98.5231 
and accrued interest and the proceeds with other funds used to pay at or 
prior to maturity $14,950,865.62 principal amount of Western Maryland 
Rail Road Company first-mortgage 4-percent bonds, due October 1, 1952. 





FORMAL MATTERS 
Ahnapee & Western Per Diem Case 


The I. C. C., on further hearing, has affirmed the decision of Division 
3, in Docket 17801—Rules for Car Hire Settlement, holding that The 
Ahnapee and Western Railway Company shall make car hire settlements 
in accordance with the per diem rules without free time allowance on 
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railroad-owned freight cars when on its lines in line-haul service. Com- 
missioner Mahaffie dissented; Commissioners Rogers, Patterson and 
Mitchell did not participate in the disposition of the proceeding. 





Reed-Bulwinkle Act Agreement 


Section 5a Application No. 2—Western Traffic Association—Agree- 
ment, the I. C. C. has issued an order, dated December 10, 1951, ap- 
proving certain amendments of the agreement, as requested by the ap- 
plicants on October 22, 1951. 





Illinois Intrastate Rates 


Railroads operating within the State of Illinois have asked the 
I. C. C. to investigate the refusal of the Illinois Commerce Commission 
to permit Ex Parte 175 increases to become effective with respect to 
intrastate rates. 





Uniform System of Accounts Amendments 


Division 1 of the I. C. C. has issued an order, dated November 27, 
1951, amending the Uniform System of Accounts for Steam Railroads, 
issue of 1943, with respect to Operating Revenues Account 108, Oper- 
ating Expenses, Account 403, and Income Account 538. All amendments 


relate to passenger trains, passenger train cars, and the operation of 
sleeping cars. 





Annual Report Form ‘‘A’’ Approved 


Division 1 of the I. C. C. has issued an order, dated December 11, 
1951, approving Annual Report Form A, to be filed by Class I and 
Class II steam railway companies and switching and terminal companies. 
The report is required to be filed, in duplicate, with the Bureau of Trans- 
port Economics and Statistics of the I. C. C. on or before March 31 of 
the year following the one to which it relates. 





Transportation of Explosives 


In Docket 3666—Transportation of Explosives and Other Dangerous 
Articles, the I. C. C. has issued a notice of proposed amendments of 
present regulations. 

Among the proposed regulations applying particularly to carriers 
by rail freight are: 

1. (a) Certified cars: For the transportation of all explosives, class 
A, except blasting caps and electric blasting caps not exceeding 1,000 
ot only closed cars, certified and placarded ‘‘Explosives,’’ may be 
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2. (n) Container cars must not be used for class A explosives, or 
blasting caps in any quantity. 

3. (a) Explosives, class A, and initiating or priming explosives must 
not be transported in the same car with, nor be stored on railway prop- 
erty near, any of the dangerous articles other than explosives for which 
red, yellow, green, or white (acid or corrosive liquid) labels are pre. 
scribed in Parts 71-78, nor with charged electric storage batteries. 

4. (c) Packages protected by labels or carload lots exempted from 
labels (see § 73.402 (c) and (d) of this chapter) must be so loaded that 
packages cannot fall to the car floor and in such manner that other 
packages cannot fall onto or slide against them. Packages bearing 
marking ‘‘This Side Up’’ must be so loaded. Dangerous articles for 
which red, yellow, green, or white (acid, alkaline caustic liquid, or 
corrosive liquid) labels are prescribed herein, must not be loaded in the 
same car with explosives named in §§ 73.53 to 73.87 of this chapter. (See 
loading and storage chart, § 74.538). Packages protected by yellow 
labels must not be loaded in the same end of a car with packages pro- 
tected by ‘‘Acid,’’ ‘‘ Alkaline Caustic Liquid,’’ or ‘‘Corrosive Liquid” 
labels. 

5. It is proposed to add a full note in Section 74.538, relating to 
loading and storage chart of explosives and other dangerous articles, 
with particular respect to high explosives—propellant explosives or jet 
thrust units (jato), Class B, reading as follows: 


“‘Unless loaded in opposite ends of car, acids or corrosive liquids, 
white label, must not be loaded with yellow label articles, ammunition 
for cannon with or without projectiles, or propellant explosives.’’ 





MISCELLANEOUS 
Amortization Accounting for Emergency Carrier Facilities 


The I. C. C. has issued a report affirming the action of Division I 
in requiring discontinuance of amortization accounting for emergency 
facilities acquired by carriers subject to the Commission’s accounting 
regulations. The Commission also denied the request of certain rail 
carriers that provision be made for equalization of Net Railway Oper- 
ating Income because of the tax savings resulting from amortization 
allowances. 

Amortization accounts that had been provided to spread the cost 
of emergency facilities acquired during World War II period by charges 
to operating expenses in conformity with allowances for income tax 
purposes under Section 124 of the Internal Revenue Code, have been 
eancelled since their purpose has been served. : 

The accounting rules of the Commission do not permit the amorti- 
zation of the cost of emergency facilities acquired since December 31, 
1949, for which amortization allowances for income tax purposes have 
been granted under Section 124A of the Internal Revenue Code. For 
the purpose of its accounting rules, charges for such facilities are 
limited to those based on prescribed or accepted depreciation rates. Any 





JANUARY, 1952 401 





charges that have been included in operating expenses for amortization 
of such facilities acquired since December 31, 1949, are required to be 
reversed in the accounts for 1951. 





Collective Bargaining 


The Chairman of the Wage Stabilization Board Nathan P. Fein- 
singer, in an address before the National Association of Manufacturers, 
at New York City, on December 6, said that collective bargaining should 
be a 2-way transaction with the employer taking a positive part to obtain 
concessions. ‘*‘The function of the employer in collective bargaining is 
not simply a negative one, that is to see how many of the union demands 
he can resist,’’ he said. ‘‘It is also his function, his right and his duty 
to make affirmative proposals designed to help him run his business more 
eficiently and in general more productively.’’ 





Adjustment of Demurrage Charges 


The I. C. C. has authorized a number of carriers listed in its order 
of December 3, 1951, to adjust demurrage charges which accrued on 
cars as a result of a blizzard in the western part of Pennsylvania and 
the eastern part of Ohio during the period from January 30, 1951 to 
February 5, 1951, and a severe ice and sleet storm in Kentucky and 
Tennessee and certain areas in adjacent states. 





Railroad Unemployment Insurance Account 


The Railroad Retirement Board has determined and programmed 
that the balance to the credit of the Railroad Unemployment Insurance 
account in the Treasury of the United States as of the close of business 
on September 30, 1951 was $767,733,413.59. A notice to that effect was 
published in the Federal Register of December 6, 1951. 





Valuation of Class | Line-Haul Railways 


The Bureau of Valuation of the I. C. C. has prepared a statement 
showing the elements of value of property used in common carrier 
service by Class I line-haul railways in the United States as of January 
1,1951. The data shown in the statement are the same as were contained 


in Exhibit 15 introduced in Ex Parte 175, except brought down to a 
later date. The final figures are as follows: 


Original Cost $26,835,186,360 


Value of Land 1,949,220,416 
Working Capital 716,864,200 





$29,501,270,976 
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West Virginia Intrastate Rates 


By order dated November 23, 1951, the Public Service Commission 
of West Virginia authorized the same increases in freight rates and 
charges within the State of West Virginia as were authorized by the 
I. C. C. in its order of August 2, 1951, in Ex Parte 175. However, the 
following exceptions and additions were noted in the West Virginia 
order: 


(1) No increase is authorized on crushed and ground limestone used 
exclusively for agricultural purposes. 


(2) The increases authorized are to be applied to the basic rates 
and charges in effect in West Virginia prior to the entry of the 
Public Service Commission’s order of May 31, 1951. 





Salary Stabilization Board 


The Salary Stabilization Board announced on November 30 that 
it has a backlog of 7,239 cases, with about 500 new petitions coming in 
each week. The Board said it had 2,298 petitions awaiting action when 
it started business in mid-summer, the original petitions having been 
filed with the Wage Stabilization Board. The Board has disposed of 
3,536 cases. 

To help speed up its work, the Board will soon open field offices in 
New York City, Boston, Philadelphia, Atlanta, Richmond, Chicago, 
Denver, Cleveland, Detroit, Minneapolis, Seattle, San Francisco, Los 
Angeles and Dallas. The Wage Stabilization Board already has regional 
offices in these cities. 





Salary Stabilization Board—Regulation 1—Postponed 


The Salary Stabilization Board has postponed the effective date of 
General Salary Stabilization Regulation 1, revised, to February 1, 1952. 
The new regulation was to become effective January 1, 1952. 

General Salary Stabilization Regulations 1 and 3, and General 
Salary Orders 1 to 6 will be superseded on February 1, 1952 by General 
Salary Stabilization Regulation 1, revised. 





Treasury Notes for Tax Payments 


Treasury Decision 5874, approved December 11, 1951, and published 
in the Federal Register of December 14, 1951, provides that notes of the 
United States designated as Treasury Notes of Tax Series A-1943, B-1943, 
A-1944, A-1945, Treasury Notes of Tax Series C, and Treasury Savings 
Notes, Series A, Series C, and Series D, may be accepted in payment of 
income taxes (current and back personal and corporation taxes, and eX 
cess profits taxes) and estate and gift taxes (current and back), at par 
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and interest accrued, except in the case of Treasury Savings Notes, 
Series A, to the month, inclusive, in which presented (but no accrual 
beyond the maturity date). 





Review of DTA Activities 


Acknowledgment of the support and cooperation of other govern- 
mental and private agencies in carrying out DTA programs was made 
by Defense Transport Administrator Knudson in a report reviewing 
the operations of DTA for the period between September 9, 1950, and 
September 30, 1951. Mr. Knudson stressed the value of the Interstate 
Commerce Commission’s help in granting the privilege of using certain 
of its staff and facilities, in particular the functioning of the I. C. C. 
Bureau of Service and Bureau of Motor Carriers in providing DTA 
with field offices. 





STATISTICS 
Oil Pipeline Companies—Statistics 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued Statement Q-600 showing transportation revenue and traffic 
of the large oil pipe line companies for the third quarter of 1951 as com- 
pared with the third quarter of 1950. During the third quarter of 1951 
the reporting companies had transportation revenue amounting to 
$121,521,714 as compared with $107,945,191 during the third quarter of 
1950, an increase of 12.6 per cent. 

During the third quarter of 1951 the number of barrels of oil 
originated on line and received from connections by the reporting com- 
panies was 792,552,009, and for the third quarter of 1950, was 724,209,256. 





Passenger Traffic Statistics 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued Statement M-250 showing passenger traffic statistics of Class I 
steam railways for the first 8 months of 1951 as compared with the 
first 8 months of 1950. During the first 8 months of 1951 passenger 
revenue for passengers carried in coaches increased 10.7 per cent and for 
passengers carried in parlor and sleeping cars it increased 16.3 per cent. 

The number of revenue passengers carried in coaches increased 1.2 
per cent and the number of revenue passengers carried in parlor and 
sleeping cars increased 17.6 per cent. 





Railway Employment 


Class I steam railways, excluding switching and terminal companies 
had 1,258,137 employees at the middle of November 1951, a decrease of 
2.42% as compared with the middle of November 1950, and a decrease 
of 1.08% as compared with the middle of October 1951. 
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Railroad Equipment 


Class I railroads had 1,809 new locomotives on order on December 1. 
Of that number, 1,788 were diesel, 20 steam and 1 electric. Class | 
railroads on December 1, 1950 had 1,657 new locomotives on order, which 
included 1,634 diesel, 17 steam and 6 electric. 

New locomotives installed in service in the first eleven months of 
1951 totaled 2,366, which included 2,346 diesel, 17 steam and 3 electric, 
Class I railroads installed 2,132 new locomotives in the first eleven 
months of 1950, of which 2,111 were diesel, 11 steam and 10 electric. 

In November 1951, 231 new locomotives were placed in service, 
of which 229 were diesel, one steam and one electric. 





Railroad Net Income 


Estimated net income of 131 Class I railroads in October 1951, after 
interest and rentals, and without taking into account certain non-recur- 
ring tax credits as a result of adjustments for war years, amounted to 
$85,000,000 compared with $108,000,000 in the same month of 1950, ac- 
cording to reports filed by the carriers with the AAR Bureau of Railway 
Economics. Taking into account these tax credits, net income for October 
1951 amounted to $98,000,000. 

Net income for the first 10 months of 1951, after interest and rentals 
and without the special tax credits is estimated at $463,000,000 compared 
with a net income of $577,000,000 in the corresponding period of 1950. 
Including special tax credits, net income for the first 10 months of 1951 
is estimated at $476,000,000. 

Class I railroads in October 1951, had a net railway operating in- 
come of $121,899,700, compared with $134,459,630 for the same month 
of 1950. The corresponding net railway operating income for the first 
ten months of 1951 totaled $712,734,472 compared with $815,072,304 in 
the same period in 1950. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended December 15, 1951 
totaled 753,194 cars. This was a decrease of 19,937 cars, or 2.6 per cent 
below the corresponding week in 1950, but an increase of 113,466 cars, 
or 17.7 per cent above the corresponding week in 1949 when loadings 
were reduced by a three-day working week in the coal fields. 

Loading of revenue freight for the week of December 15 decreased 
20,326 cars, or 2.6 per cent below the preceding week. 

Coal loading amounted to 165,317 cars, a decrease of 1,032 cars 
below the corresponding week a year ago, but an increase of 6,853 cars 
above the preceding week this year. 
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Steam Railway Accidents 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued a preliminary summary for the first ten months of 1951 as 
compared with the first ten months of 1950. During the first ten months 
of 1951 there were 116 passengers killed and 2,645 injured in train and 
train service accidents as compared with 95 killed and 2,623 injured in 
such accidents during the first ten months of 1950. 

During the first ten months of 1951 there were 302 employees killed 
and 19,146 injured while on duty as compared with 288 killed and 
17,314 injured while on duty during the first ten months of 1950. 





Motor Transportation 
By Harry E. Boot, Editor 
Attorney, American Trucking Asociations, Inc. 


Alabama Court Upholds |. C. C. in Leasing Case 


On December 14, 1951 a specially constituted three-judge Court 
sitting in Birmingham, Alabama released its decision on the application 
of the American Trucking Associations, Inc., two affiliated carrier asso- 
ciations and eleven individual carriers for a permanent injunction re- 
straining enforcement of the order of the I. C. C. in Ex Parte MC-43, 
Lease and Interchange of Vehicles by Motor Carriers. The Court's 
decision and order sustains the order of the Interstate Commerce Com- 
mission of May 8, 1951 in full. The 26-page decision made three major 
findings : 


1. The Interstate Commerce Commission has authority to promul- 
gate the rules in question. 

2. The delegation of authority to the Commission is constitutional. 

3. The rules laid down by the Commission are not arbitrary, capri- 
cious, nor even an abuse of discretion, and are not contrary to 
constitutional rights, powers, privileges or immunities. 


The Court found that although the Motor Carrier Act gives the 
Commission no express authority to regulate leasing of equipment, the 
National Transportation Policy, read in conjunction with Section 202 
(a), 203(a)(19) and 204(a)(1) and (2), confers such authority by 
necessary implication. 

Dealing with the argument that the alleged delegation of authority 
to the Commission is unconstitutional for lack of guiding standards, the 
Court disposed of the question as follows: 


‘‘We think that the standards prescribed in the statement of the 
National Transportation Policy are no less definite and understand- 
able than those contained in statutory enactments upheld by the 
Court in Sunshine Anthracite Coal Co. v. Adkins, 310 U. 8. 381;” 


In discussing the authority for regulating interchange practices, 
the Court cited Section 216(c) and then stated: 


‘‘The privilege of participating in through routes and joint rates 
begets the obligation to conduct bona fide interchange arrangement 
and not to lease each other’s rights without the Commission’s ap- 
proval.’’ 


The Court disposed of the argument that Section 208(a) and 
209(b) are a bar to the rules by finding that the rules ‘‘are not the 
equivalent of a limitation on the addition of more vehicles.’’ 


—406— 
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The Court further found that the Commission has not transgressed 
the limits of the prohibition in these two sections since carriers may still 
add equipment by methods other than trip-leasing. 

The Court found no violation of the Administrative Procedure 
Act and pointed out that the Commission was engaged in ‘‘rule-making’”’ 
and rested the decision on Justice Brandies’ decision in the Assigned 
Car Cases, 274 U. S. 564, 583, adding: ‘‘The short answer to this insis- 
tence is that Part II of the Interstate Commerce Act does not require 
hearings in rule-making proceedings.’’ It was the opinion of the Court 
that the Commission went ‘‘the last mile’’ to make findings of fact, even 
though not required to do so. 

With respect to individual leasing rules, the Court stated: ‘‘We 
cannot say that the evidence in the record affords no rational basis for 
the conclusions approved by the Commission, or that the rules promul- 
gated by it are neither appropriate nor plainly adapted to carry out the 
Congressional intent expressed in the National Transportation Policy. 
There is no merit in the argument that such rules are unreasonable be- 
cause they prescribe absolute uniformity with respect to carriers to which 
they apply or that they are arbitrary because certain carriers are ex- 
empted from the force of their operation.’’ 

Similar cases are still pending in Federal Courts in Indianapolis, 
Detroit, Akron and Chicago. At the request of the Court in Indianapolis, 
the I. C. C. has postponed the effective date of the Leasing regulations 
until February 1, 1952. 





Fuel Oil Used by Manufacturer Held ‘Supplies and Equipment” 


_ Ina recent I. C. C. Division 5 ruling, it was held that fuel oil used 
in the manufacture of textiles may be transported by a carrier with 
authority to haul ‘‘supplies and equipment’’ used by textile mills. 

The action arose in a complaint, M. C. C. 1143, brought by five 
motor carriers of petroleum products in bulk contending that ‘‘com- 
modity-wise’’ the Blue Line Express, Inc., Nashua, New Hampshire had 
encroached upon their operating franchises through the transportation 
of several grades of oils to a textile mill. The Commission dismissed 
the complaint. 

Blue Lines certificate covers the transport of general commodities, 
“except commodities in bulk’’ and also authorizes hauls of ‘‘textile mill 
products and supplies and equipment used in the manufacture of such 
products.’’ 

The Commission noted that the carrier possibly had no occasion to 
transport fuel oil to textile mills at the time the certificate was issued, 
but that it is reasonable to interpret the certificate as authorizing the 
transportation of fuel oil ‘‘ provided the oil is moving to a textile mill.’’ 
_ It was the contention of the complainants that the transportation of 
liquid commodities in bulk(in tank trucks) is a specialized service re- 
quiring special equipment and authority. The Commission maintained, 

Owever, “‘the sole criterion of the extent of the defendant’s authority 
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is the terms of the certificate.’’ The Commission concluded: ‘The 
term ‘supplies’ has a very broad meaning and should not be confused 
with ‘materials’ or ‘ingredients’.’’ The Commission held that terms of 
the certificate which specify that supplies and equipment hauled shall 
be ‘‘used in the manufacture’’ of textile mill products were described 
as a limitation in the defendant’s authority. 





Household Goods Movers Need No Authority to Haul 
Green Leaf Tobacco as Return Load 


In Taylor Holt, Contract Carrier Application, M. C. 110725, it was 
held that a motor carrier transporting in the same vehicle green leaf 
tobacco in one direction and household goods upon return hauls does not 
require operating authority for the transportation of the leaf tobacco; 
this on the grounds that green leaf tobacco is an unmanufactured agri- 
cultural commodity. The Commission, however, found that operating 
authority is required for the transportation of redried tobacco leaf, since 
it is a manufactured agricultural product. 

The matter arose in an application of Holt Transfer Company of 
Tennessee, for authority to transport, as a contract carrier, leaf tobacco, 
including redried tobacco, in containers, and green leaf tobacco in sheets 
and in baskets, over irregular routes between points in Tennessee and 
certain Southern and Eastern States. The carrier’s present operations 
include those of household goods, common carrier between points in 
Southern and Eastern States. The contract carrier authority applied 
for covers part of the territory now served in household goods operations, 
and it was apparent that the company intended to coordinate the pro- 
posed operations with those now conducted so that in some instances the 
same vehicles may be used to transport green leaf tobacco in one diret- 
tion and household goods in the other. The Commission found that the 
company needs no permit to transport leaf tobacco not redried, provided, 
however, that it is not moved in the same vehicle at the same time with 
household goods or any other non-exempt commodity being transported 
for compensation. The Commission referred to the exempt agricultural 
commodity case, 52 MCC 511, where it was found that the term ‘‘agri- 
cultural commodities not including manufactured products thereof’’ in- 
cluded leaf tobacco but not redried tobacco leaf. F 

In a prior report of the Commission it was stated that transportation 
in the same vehicle of green leaf tobacco in one direction and the so-called 
‘‘non-exempt’’ commodities such as household goods, in the other, re 
quired appropriate authority covering both movements, even though 
green leaf tobacco is an unmanufactured agricultural commodity. This 
revised view of the Commission is in line with recent Court decisions. 

In a dissenting opinion, Commissioner William Lee held that trans 
portation of redried leaf tobacco as well as green leaf tobacco, whert 
performed in vehicles in which no other property is transported for 
compensation at the same time, falls within the partial exemption pro 
vided in Section 203(b) (6). 
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I. C. C. Defines “‘New Furniture” 


In the Case of Creston Transfer Company, Extension—Uncrated 
Commodities; No. MC. 18176 (Sub. 115), which also embraced nine 
other cases, the Commission defined ‘‘new furniture’’ and published in 
an appendix specific commodities embraced in the definition of ‘‘new 
furniture.’? The decision was handed down by Division 5 and granted 
a certificate to one motor carrier, extending authority to transport un- 
crated new furniture on a limited territorial basis and denied aplica- 
tions of the other nine carriers for more comprehensive commodity des- 
eriptions. All the carriers have extensive rights to transport new un- 
erated furniture, but sought by their applications to obtain a clearer 
and uniform commodity description covering articles said to be made 
and shipped by concerns in the Jamestown area from and to points al- 
ready served by each applicant in the transportation of new furniture. 

The Movers Conference of America intervened in the cases to urge 
that the term ‘‘household goods’’ as defined in 17 MCC 467, embraces 
the commodities proposed to be transported by each applicant. 

The Division noted that in some previous proceedings it has deter- 
mined that specific articles are or are not within the general commodity 
description ‘‘new furniture.’’ The Commission concluded ‘‘We have 
carefully considered all of the articles previously named in this report, 
those in the Creston tariff, and others that we are aware of, and there- 


from have compiled a list of the articles which, in our opinion, properly 
are included in the term ‘new furniture.’ ’’ The Division further ex- 


plained that some of the terms used in its appendix are descriptive of a 
“lass.’’ 





Motor Carriers Show Interest in Recent Pavement Projects 


Several road test programs are scheduled to be conducted in 1952 
cooperatively by a number of State Highway Departments under the 
administration of the Highway Research Board of the National Academy 
of Sciences in Washington, D. C. 

The new tests are intended to explore the economics of different 
pavement and sub-base constructions as to their ability to sustain various 
axle loads, both as currently in use and as possible in the future. The 
1952 tests will be operated on roads to be built for test purposes; the 
idea being to construct different sections of test roads according to dif- 
ferent principles and values of design, all of which can be subjected to 
identical load arrangements. 

_ The Western Association of State Highway Officials, composed of the 
Highway Officials from the eleven Western States and Texas, are plan- 
ning a test on a road of bituminous construction over consistent and 
typical subsoils of the West. They contemplate operating tractor semi- 
trailer combinations loaded to 18,000 lbs. single axel, and 22,400 lbs. 
tandem axel loads. 

Another test is to be operated by other regions of the American 

lation of State Highway Officials in conjunction with the Highway 
rch Board with test lanes of both flexible and rigid types of pave- 





410 I. C. C. PRACTITIONERS’ JOURNAL 





ments, different thicknesses of sub-base material and different ranges 
of axel loadings. 

On these various road tests it is expected that engineering and cost 
data can be obtained which will be of use in determining the optimum 
relation between pavement designs and costs, and vehicle sizes and op- 
erating costs, as a yardstick for lowest overall cost of highway trans. 
portation. 

While these tests to determine costs and other features are being 
considered, a great deal of interest is directed to the new Turnpike now 
open. The recently opened toll road in New Jersey, which is built of a 
different type of material than that found in the Pennsylvania Turn- 
pike, will be available for comparisons with the Pennsylvania Turnpike. 
It has been maintained by many that the Pennsylvania Turnpike is not 
a good comparison because of the peculiar terrain over which this road 
travels and the actual time and fuel savings in mountain country. The 
New Jersey Turnpike is in flat level country and offers savings in time 
by avoiding congested areas. Some truck operators, particularly those 
whose trucks would use only a portion of the New Jersey toll road are 
questioning whether the Turnpike will afford them savings in time and 
mileage sufficient to offset the tolls charged for the trucks. 

In Pennsylvania the 67-mile Western extension of the Pennsylvania 
Turnpike has been completed and now operates practically from border 
to border in the State of Pennsylvania. Reports indicate that the 
eleven year old Pennsylvania Turnpike has been a financial success and 
since 1940 it has taken in almost $53,000,000. The Pennsylvania figures 
further disclose that in August, 1951 the Turnpike took in $1,500,000 
in revenue. 

At the dedication of the Pittsburgh extension of the Pennsylvania 
Turnpike, Governor Lausche of Ohio promised that his State would have 
a turnpike which would be linked up with the Pennsylvania highway 
‘*within a year.’’ Governor Lausche hopes to secure the authority in a 
special session of the legislature to be called in the State of Ohio. 





Proposed New Motor Carrier Legislation 


Chairman Johnson of the Senate Committee on Interstate and For- 
eign Commerce has announced that he plans to introduce the following 
bills in the second session of the 82nd Congress, after it reconvenes 00 
January 8, 1952: 


1. A bill authorizing the U. S. Public Roads Administration to 
make a study to determine the share of highway construction and 
maintenance costs which are paid by the various classes of vehicle 
owners. wn 

2. An amendment to the Interstate Commerce Act authorizing 
the Commission to ‘‘revoke or suspend’’ the certificates of carriers 
convicted repeatedly of violations of I. C. C. safety regulations. 4 

3. A measure granting authority to the Commission to help 1 
enforcing state size and weight regulations. 
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4. A directive to the Commission to impose annual fees on the 
holders of operating rights. 

5. An amendment re-defining and clarifying the functions, duties 
and limitations of the various types of motor freight carriers. 

6. A revision of the Act as it pertains to the transportation of 
“exempt’’ agricultural commodities and sea food. 

7. A measure authorizing the Commission to simplify and expe- 
dite its procedure for handling some of its busniess. 

8. Authorization for federal agencies to bargain with carriers on 
rates on a ‘‘firm dependable basis’’ rather than through contracts which 
are subject to re-negotiation. 

9. An amendment increasing by $500,000 the present limit of 
$1,000,000 in long-term securities a carrier may issue without obtaining 
LC. C. approval. This amendment would also increase from $100,000 
to $500,000 the amount of short-term securities a carrier may issue with- 
out Commission approval. 





Freight Forwarder Regulations 


By Gimuzs Morrow 
General Counsel, Freight Forwarders Institute 


Forwarder Granted Right to Forward Iron and Steel by Water 


Barge Service Co. has been granted a permit to operate as a freight 
forwarder of iron and steel articles from Pittsburgh and Baden, Pa., to 
Houston, Texas, through use of the facilities of water carriers (FF-218, 
decided December 14, 1951, Division 4). The report and order were 
made without a hearing, and interested parties were given a right to 
object in writing before it becomes final. 

Commenting on the evidence, the report states that a ‘‘cut-back” 
in iron and steel production for civilian use makes it impossible for 
consignees and shippers in the Houston area to obtain consignments of 
those products in sufficient quantities to ship in bargeload lots. Certain 
rail and motor carriers, the express agency, and a water carrier oppose 
the application. The Division said that: ‘‘The adequacy of other forms 
of transportation cannot be said to meet the needs of shippers for 
forwarder service, and the availability of other transportation media 
should not bar the institution of freight forwarder service of a character 
not presently being offered.’’ 





Effect on Existing Forwarder Service Censidered in Granting 
Extended Operating Rights 


The Commission, by order of Division 4 entered November 20, 1951 
in Docket FF-38, Sub. 3, has authorized ABC Freight Forwarding 
Corporation to extend its freight forwarder service to include the State 
of Massachusetts and various other points. A number of competing 
freight forwarders and the Brotherhood of Railway and Steamship 
Clerks opposed the extension. 

The report deals at some length with two contentions of protestants: 
(1) that the extension would result in diversion of traffic so great as 
to cause substantial impairment of existing forwarder services, and 
(2) that there would be a displacement of present employees of for- 
warders. The Division reiterated the finding in the Lifschultz case, 
265 I. C. C. 431, to the effect that if a substantial impairment of existing 
service is threatened or reasonably to be anticipated, such result clearly 
could be contrary to the public interest and the national transportation 
policy. However, it was said that on the record made it was not possible 
to determine to what extent applicant’s business will consist of trafic 
diverted from existing forwarders, and hence that a finding that pro- 
testants’ services would be substantially impaired or seriously threatened 
would be conjecture. Inability to reach such a conclusion, the Division 
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said, precluded it from making a correlary conclusion that applicant’s 
operations, if extended, would adversely affect employment in the for- 
warder industry. 





Proposed Forwarder Service by Water 


The Mississippi Valley Forwarding Co. has filed an application 
(FF-200) with the I. C. C. wherein it seeks authority to institute a 
general commodity forwarding service by water, using rail and motor 
service to and from the ports. Authority is asked to serve the States 
inor bordering on the Mississippi Valley. 





Contract Under Section 409 to be Investigated 


Investigation of a contract filed under the terms of Section 409 of 
the Interstate Commerce Act has been ordered by the Commission, 
Division 2, by a First Supplemental Order in Docket No. MC-C-1336. 
The contract, between Converse Trucking Service and North Pacific 
Forwarders, covers transportation of general commodities in less-truck- 
load lots by the motor carrier for the forwarder between points on the 


Pacific Coast. 
Under Section 409 of the Act, as amended December 20, 1950, 
authority for contracts between forwarders and motor carriers super- 


seded the previously existing authority for joint rates as of September 
20, 1951. 





Statistics of Forwarder Operations 


Net income of the 59 Class A forwarders for the first six months 
of 1951 amounted to $1,020,552, a decrease of 43.4 percent as compared 
with $1,802,995 net in the same period of 1950. Gross revenues of the 
group were $167,626,741 for the 1951 period, or 33.8 greater than in the 
1950 period. 

_ Forwarders paid all carriers a total of $129,413,757 for transporta- 
tion purchased in the first half of 1951, an increase of 35.9 percent 
over the amount paid in the same period of 1950. The rail proportion 
of total purchased transportation increased from 68.5 percent in the 
1950 period to 69 percent in the 1951 period. The motor carrier pro- 


portions were 16.4 percent and 16.3 percent respectively in the 1951 
ind 1950 periods. 





Water Transportation 


By Ricuarp H. Spgecker, Editor 
Executive Vice-President, National Water Carriers Association, Inc. 


Waterman Steamship Corp. 
Extension of Operation 


By application filed December 26, 1951, in Docket No. W-388, Sub. 
No. 6, Waterman Steamship Corp. (Arrow Line), of Mobile, Ala., seeks 
authority from the Interstate Commerce Commission to extend its 
operations so as to include the transportation of commodities generally 
eastbound from the California ports it is now authorized to serve to 
Atlantic Coast ports north of Baltimore, Md. The application states 
that the proposed extension would provide service for commodities 
generally both eastbound and westbound between all Pacific and all 
Atlantic ports. 





Ground Barite, Ark., Mo., and Ga. to Louisiana 
Rail Rates Found Unreasonable 


By report and order dated December 21, 1951 in Docket No. 30513, 
the Commission has found that rail rates on ground barite from Carters 
ville, Ga., Butterfield and Malvern, Ark., Mineral Point, Cadet, Foun- 
tain Farm, and Potosi, Mo. to New Orleans, La. for movement by water 
beyond to off-shore and marshland oil-well drilling operations, are lower 
than reasonable minimum rates, and has ordered them canceled, and has 
prescribed higher minimum rates. 

The proceeding, instituted by Division 2 on its own motion, con- 
cerns the reasonableness, from a compensatory and water-competitive 
standpoint, of proportional rates maintained by the rail carriers moving 
to New Orleans, La. for movement by water beyond to off-shore drilling 
operators. Various water lines operating on the Mississippi River 
System protested the reduced rates. 3 

The decision states: ‘‘Considering all of the circumstances affecting 
the transportation of ground barite to New Orleans and subports when 
for movement thence by water to oil-well drilling operations, there 8 
support for a conclusion that the maintenance of rates upon a level sub- 
stantially lower than the prescribed maximum is warranted. However, 
there is sufficient indication of deficiencies in the estimates of the cost 
of the movements of ground barite by truck and barge, which were 1 
prospect and are stressed as the justification for the rate reductions, to 
preclude their use as reliable considerations in the determination of 
reasonable minimum rates that will not shift to other traffic a part of 
the transportation burden that can and should be borne by ground 
barite. 
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The Commisson found that in the described circumstances affecting 
the transportation of this traffic, rates as low as those under investigation 
are below a reasonable minimum level, and entered an order requiring 
their cancellation, without prejudice to.the establishment of proportional 
rates to New Orleans, and subports grouped therewith, not lower than 
$4.30 from Butterfield and Malvern, $4.70 from Cartersville, and $5.30 
from Mineral Point and points grouped therewith. 





Sulphur from Louisiana and Texas to Nashville and Old Hickory 
Report upon Reconsideration 


By report and order dated December 3, 1951 in I. & S. Docket No. 
5830, upon reconsideration, the Commission has found that a proposed 
reduced rail rate on crude sulphur, in carloads, from Port Sulphur, La. 
and certain points in Texas to Nashville and Old Hickory, Tenn. is not 
shown to be just and reasonable, and fourth-section authority to establish 
and maintain the rate has been denied. 

In a prior report, Division 2 had found to be just and reasonable 
acarload rate of $7.00, minimum 80,000 pounds, and by fourth-section 
order No. 16842, the railroads were authorized to establish and maintain 
that rate without observing the long-and-short-haul provision of section 
4 of the Interstate Commerce Act. The relief sought was based on 
water-carrier competition. 

Upon reconsideration, the Commission finds that the proposed 
shedules are not shown to be just and reasonable, without prejudice to 
the establishment of rail rates not lower than $7.50 per net ton. The 
Commission states in its report: ‘‘We are of the view that the rate pro- 
posed is lower than necessary to meet the existing water competition, 
aid would constitute an unfair competitive practice in contravention 
of the national transportation policy.’’ 





Chile Steamship Company, Inc. 
Certificate Vacated 


By letter dated November 2, 1951, the Chile Steamship Company, 
Ine, of New York, N. Y., informed the Commission that it was not 
tonduecting operations under the certificate issued to it in Docket No. 
W-257; that its operations were confined to transportation not subject 
to the Interstate Commerce Act; and that such rights should be vacated. 

By order dated December 19, 1951, the Commission dismissed the 
carrier's application, and vacated the certificate which had authorized 
operation as a common carrier by self-propelled vessels and by non- 
elf-propelled vessels with the use of separate towing vessels in the 


‘ansportation of copper and cotton yarn between ports and points in 
the New York Harbor area. 
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Seatrain Lines, Inc. 


A statutory three-judge court, sitting as United States District 
Court, at Alexandria, Virginia, held a hearing on December 14, 1951, 
on the suit brought by 41 railroads to block the operation of Seatrain 
Lines, Inc. between New York City and Savannah, Ga. The operation 
began December Ist under a temporary permit issued by the Commission 
extending to May 11, 1952. On January 9, 1952, the Three Judge Court 
in Alexandria handed down a decision dismissing the railroads’ bill of 
complaint on the ground that the Interstate Commerce Commission acted 
within its authority in authorizing temporary operation, even though no 
public hearing was held. 

Seatrain filed a suit in the United States District Court of Trenton, 
N. J. on December 11th, against 12 railroads, alleging violation of the 
Sherman Anti-Trust Act, and seeking $164,163,000 damages from four 
of the railroads, the Pennsylvania, Atlantic Coast Line, Louisville & 
Nashville, and the Southern. The complaint alleges that the 12 railroads 
and 5 railroad associations also named as defendants conducted syste- 
matic and concerted boycott of Seatrain. 





Canadian St. Lawrence Waterway Legislation 


The Canadian Parliament has passed two bills dealing with the St. 
Lawrence Project. Both will become effective by proclamation of the 
Governor General. One bill authorizes construction of the St. Lawrence 
Seaway project by Canada and the other approves an agreement under 
which the province of Ontario is authorized to undertake power develop- 
ment along the International Rapids section of the St. Lawrence con- 
currently with the undertaking of complementary works by an appro- 
priate authority in the United States. 

The bill authorizing the construction of the St. Lawrence Seaway 
project was passed by the House of Commons on December 12 after 
which it was sent to the Canadian Senate which approved it on Decem- 
ber 17 with an amendment providing more control over the powers of 
the president of the St. Lawrence Seaway Authority, which is to be 
established to construct and administer the navigation end of the pro- 
ject. The amendment provided that the powers of the president are 
to be set forth in by-laws which will be subject to the approval of the 
government. As passed by the House of Commons originally, the bill 
would have given the president wide statutory authority. After being 
passed by the Senate, the bill was returned to the House of Commons, 
which later approved the amendment. ; 

The Minister of Transport made it clear when the Seaway bill 
was under consideration that, while it authorized the construction of an 
all-Canadian waterway by Canada acting alone, it did not at this time 
preclude Canada from participating with the United States in the joint 
waterway project if it should be approved by Congress. 


L. L. Hoffman 
Certificate Issued 
By report and order dated December 7, 1951, in Docket No. W-974, 
Sub. No. 1, the Commission has authorized operation by L. L. Hoffman, 
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doing business as Hoffman Towboat Co., of Toledo, Oreg., as a common 
carrier by non-self-propelled vessels with the use of separate towing 
vessels in the transportation of commodities generally, and by towing 
vessels in the performance of general towage, between ports and points 
on Yaquina Bay and its tributaries. 





Newtex Steamship Corporation 
Application for Operating Rights 


By application filed December 3, 1951 in Docket No. W-896, Sub. 
No. 14, Newtex Steamship Corporation, of New York, N. Y., seeks 
authority to provide permanent service in the transportation of sulphur 
from Port Sulphur, La. to all points and places located in New York 
Harbor and harbors contiguous thereto, as defined in Ex Parte No. 140; 
Philadelphia Harbor, as defined in Ex Parte No. 145; and Baltimore 
Harbor and harbors contiguous thereto. Newtex is seeking to make 


permanent its present temporary authority in Docket No. W-896, Sub. 
No, 11. 





Northland Transportation Company 
Application to Transfer Certificate 


Northland Transportation Company, of Seattle, Wash., has filed an 
application with the Commission, in Finance Docket No. 17565, seeking 
approval of the transfer of its common carrier certificate issued in 
Docket No. W-351 to Ocean Trailerships, Inc., of New York, N. Y. 
Northland is authorized to render service as a common carrier by self- 
propelled vessels in the transportation of commodities generally between 
Atlantie and Pacific coast ports. The application states, however, that 
it does not presently own or control any vessels or other transportation 
facilities, and that it terminated its operations at the end of December 
of 1948. Ocean Trailerships, Inc., intends to acquire by purchase two 
vessels for operation, in the event the transaction is approved. 





Washington Toll Bridge Authority 
Certificate Transfer 


By order dated December 3, 1951 in Docket No. W-1037, the Inter- 
state Commerce Commission has authorized Washington Toll Bridge 
Authority, doing business as Washington State Ferries, to operate as a 
common carrier by self-propelled vessels in the transportation of passen- 
gers and their automobiles and trucks between Seattle, Wash. and 
Bremerton, Wash. The certificate issued is the result of Finance Docket 
- 17355, decided September 28, 1951, which authorized Puget Sound 


Peeation Company to transfer its certificate to Washington State 
Tries, 
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0. Regulation 
06. Commission Jurisdiction 


A line which was constructed without Commission approval as within the ex- 
emption of section | (22) may later come under the Commission’s jurisdiction when 
it is later used as an intermediate portion of a route used in interstate commerce. 
The Commission’s jurisdiction under section | (18) is based not on the nature of 
the track involved but on the nature of the operation by a carrier subject to Com- 
mission’s jurisdiction, distinguishing 298 U. S. 105, 298 U. S. 170. F. D. 17443, 
Chicago, B. & Q. R. Co. Operation, .c& , Dec. 17, 1951, Div. 4. 

Contractual issues between parties to a motor carrier purchase transaction are 
to be decided by the courts and not by the Commission, citing 143 F. 2d 340, 
$M. CC. , 516. MC-F-4604, Ferguson Freight Lines—Purchase—Dingman, 
not to be printed, Dec. 14, 1951, Div. 4. 

Where race horses are transported from California to ranches in Nevada and 
thence from ranches to Nevada tracks under a continuing intention by shippers that 
horses are to move from California to tracks, movement in Nevada from ranches 
to tracks is in interstate commerce. MC-103914, Sub 2, Robinson Extension—Race 
Horses, not to be printed, Dec. 3, 1951, Div. 5. 

Motor Vehicles used in carrying ordinary livestock are not subject to the certi- 
ficate requirements of the Interstate Commerce Act if such vehicles are not used 
for the transportation of non-exempt commodities for compensation at the same 
time, citing 186 F. 2d 400, 166 F. 2d 116. MC-109411, Sub 1, Williams Extension— 
Various Commodities, not to be printed, Dec. 3, 1951, Div. 5. 

Barge transportation on Mississippi River between two points in the same state 
is in interstate commerce where navigable channel through cut-offs crosses state 
line, citing 250 1. C. C. 301. W-1016, McGehee Contract Carrier Application, 

1. C.C. ........, Dec. 14, 1951, Div. 4. 

The Commission’s authority over transactions involving the acquisition of con- 
trol of the operations of carriers subject to Part II] of the Act, including carriers 
operating under the second proviso of section 206(a) is, under section 5(11), “exclu- 
sive and plenary,” and carriers participating in a transaction so approved and 
authorized are relieved from operation of anti-trust laws and all other restraints, 
limitations, and prohibitions of law, federal, state or municipal, insofar as it ma 
be necessary to enable them to carry into effect the transaction in accordance wit 


the terms and conditions of the Commission’s approval. MC-F-4451, Coast Line 
er a _ Merger—Clark Bros. Motor Transport, M. C; C. 
, Nov. 30, , Div. 4. 


The acquisition of interstate rights by an intrastate carrier from a commonly 


controlled interstate carrier in a single transaction requires Ee Commission ap- 

proval under Section 5, citing 36 M. C. C. 358. MC-F-5051, Wheeler Tank Lines— 

ay gd (Portion)—Wheeler Transportation Co., not to be printed, Dec. 18, 1951, 
V. 4. 


Motor Transportation within the confines of a single state is not in interstate 

commerce within the purview of the Act when the initial movement from without 
the state is by private carrier, citing 298 U. S. 170, 44 M. C. C. 49, 53 M. C. C. 22. 
Ae hea, Iron & Steel Articles—Central Territory, _ % eee , Nov. 
“I, 1951, Div. 2. 
' .While Part IV empowers the Commission to regulate rates and charges of 
reight forwarders, the Commission does not have authority to award reparation. 
a its finding as to the ——— or reasonableness of forwarder rates may 
¢ the basis for voluntary adjustment between the parties or an action at law, 
citing 274 1. C. C. 797. No. 30736, Minneapolis-Honeywell Regulator Co. v. Acme 
ast Freight, Inc., ....... of qe , Dec. 4, 1951, Div. 3. 
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07. Administrative Procedure 


A finding of rate unreasonableness based on decisions in other cases, despite 
the recognition that the evidence established the reasonableness of the assailed rates, 
constitutes prejudicial error since a decision which is not founded on evidence fails 
to fulfill the eee of full hearing, citing 59 F. Supp. 748. No. 30634, Lumber 
Fabricators v. A. G. S. Ry. Co., ........ % 2a) ge , Dec. 12, 1951, Div. 3. 


10. Carriers 
13. Carrier Status 


Lime and fertilizer dealer who takes orders for fertilizer on government pur- 
chase orders and transports fertilizer from point of manufacture to farm under 
government subsidy program held not to be ape in for-hire transportation under 
application of primary business test, citing 52 M. C. C. 109. MC-112242, Kubn 

ommon Carrier Application, =e , Dec. fl. 1951, Div. 5. 


16, Corporate Reorganization 


Appointment of William Wyer as trustee of Long Island R. R. Co. ratified. 
co ag Long Island Rail Road Co. Reorganization, not to be printed, Nov. 28, 
, Div. 4. 


20. Franchises 
21. Necessity 


The granting of oie, operating rights to commonly controlled entities cannot 


be justified, ony Sw M C. 199. MC-111817, Schoenbeit Truck & Tractor 
Service Common Carrier Application, not to be printed, Dec. 3, 1951, Div. 5. 

Denied, where proposed contract carrier service will require long one-way haul 
for a single shipper with no certain prospect of revenue-producing return movement. 
— 3, Stokes Contract Carrier Application, not to be printed, Nov. 29, 195l, 

>: 

While shippers supporting an rm for new authority gouly should 
be prepared to indicate the volume of traffic which would move, the failure to do 
so 1s Not_necessarily a ground for denying the application. MC-112446, Sub 2, 
a.’ Transport Common Carrier Application, not to be printed, Dec. 6, 195, 

v. 5. 

Denied, on ground that applicant was not qualified within meaning of section 
207(a) where applicant does not intend to operate rights sought, applicant intends to 
lease rights to lessee of present rights, applicant owns no carrier equipment 
ont interest is in receipt of proposed rental for rights sought, citing 33 M. C. C. 34. 
- mong | a“ 4, Seamons Common Carrier Application, M. C. C. 

; , Div. , 

Freight forwarder service by barge on iron and steel articles authorized to 
permit shippers to eney barge service on forwarder traffic. The availability of other 
transportation media should not bar the institution of a freight forwarder service 
of a character not presently being offered. FF-218, Barge Service Co. Freight For- 
warder Application, oe eee , Dec. 14, 1951, Div. 4. +o 

Granted. W-974, Sub 1, Hoffman Common Carrier Application, not to be 
printed, Dec. 7, 1951, Div. 4. b s"3 

Granted in Part. MC-111407, Hurley Common Carrier Application, 

, Dec. 13, 1951, Div. 5. 


DENIED FOR FAILURE OF PROOF 


1951 Di 112314, Kilburn Common Carrier Application, not to be printed, Nov. | 

, Div. 5. | 

MC-12556, Craig Broker Application, not to be printed, Dec. 3, 1951, Div. 5. » 

ag 585, Clark Common Carrier Application, not to be printed, Nov. 
, Div. 5. 


22. 


A 
plosiv 
“telati 
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22. Quality 


A carrier authorized to transport general commodities except dangerous ex- 
plosives may transport those classed by the Interstate Commerce Commission as 
“telatively safe” but not those classed as “dangerous” whether more or less dangerous. 
Conversely, a carrier with “dangerous explosives” authority may only carry those 
commodities listed as “dangerous” and “less cw in Interstate Commerce 
Commission regulations, citing 49 M. C. C. 595, 600. MC-42487, Sub 229, Consoli- 
dated Freightways Extension—Unification of Certificates, not to be printed, Dec. 11, 
1951, Div. 5. 

A motor carrier cannot pick up, deliver or interchange traffic at a point it is 
not authorized to serve, nor can it perform accessorial services, such as split pick-ups 
or deliveries or stopping-in-transit, at such point. MC-107323, Sub 18, Gilliland 






















































































































































: pur. Extension—Storage-in-Transit, ........ me. C «. ...... » Nov. 19, 1951, Div. 5. 
under Authority to ranenert household goods does not include authority to transport 
under new furniture, citing 49 M. C. C. 368. Since Commission has never previously in- 
Kubn dicated all commodities included in new furniture authority, list of articles which 
may be thus transported published. MC-18176, Sub 115, Creston Transfer Co. 
Extension—Uncrated Commodities, ........ | oe oe , Nov. 19, 1951, Div. 5. 
atified. 24, Extensions 
ov. 28 Where there are two pending applications for authority to conduct an operation 
capable of peg “y ! one carrier, since priority in filing of applications is 
not a material factor in the selection of the carrier, the applicant which is in the 
better position to provide the public with an adequate and efficient service will be 
granted authority. MC-107583, Sub 3, Salem Transportation Co—Extension— 
Washington, not to be printed, Nov. 26, 1951, Div. 5. 
cannot Denied for lack of fitness where applicant owned no rolling equipment, had a 
ractor deficit of several thousand dollars, had overdrawn its bank account, and its office 
Q equipment consisted of one calculating machine. The ownership of substantial 
y haul assets by a carrier’s stockholders is not_a substitute for ownership of assets by the 
rement. carrier. MC-111812, Sub 2, Midwest Coast Transport Extension—Dairy Products, 
, 1951, jt , Nov. 27, 1951, Div. 5. 

Since oilfield carriers possessing Mercer case authority are ar pag carriers 
should serving the needs of the gas and oil industry, the industry is entitled to have avail- 
> to do able such a quantity of this service as it might need, despite the fact that non- 
Sub 2, specialized carriers are already serving some points in the territory. MC-23939, 
6, 1951, Sub 46, Asbury Transportation Co., not to be printed, Nov. 19, 1951, Div. 5. 

While the public is entitled to both rail and motor carrier service, the require- 
section ment that public convenience and necessity for the service be shown is not met 
ends to merely by showing a present lack of motor carrier service, citing 52 M. C. C. 123, 
ent and 2M. C. C. 303. MC-106074, Sub 6, Bryson Extension—Hagerstown, not to be 
“C. M6. printed, Dec. 3, 1951, Div. 5. 
sey DOE. Denied, where shipper’s only need is for standby service in emergencies, which 

need can be met by grants of temporary authority. MC-8681, Sub 29, Western Auto 
rized to Transports Extension—Los Angeles County, not to be printed, Dec. 5, 1951, Div. 5. 
of other hile section 410(d) of the Act provides that an application shall not be denied 
service solely on the ground that the contemplated forwarder operation will be in competi- 
ght For- tion with existing services, it does not mean that an application will not be denied 
where substantia wore of existing service is threatened or reasonably to be 
t to be anticipated, citing 265 I. C. C. 431. FF-38 Sub 3, A. B. C. Freight Forwarding Corp. 
xtension—Massachusetts, ........ So eae , Nov. 20, 1951, Div. 4. 
M.C.C. 
GRANTED 
Nowe a é Sapevier Fast Freight Extension—Northwest, not to be printed, 
: r , , 1 
Nov. 19, D 





v. 4, 
me, %, st Bee of Georgia Ry. Co. Construction, not to be printed, 
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GRANTED IN PART 
ae. Sub 2, Pamco Extension—Horsemeat, not to be printed, Nov. 21, 


, Div. 5. 

MC-108703, Sub 7, Lee & Estes Extension—Petroleum Products, 

» Nov. 19, 1951, Commission. 

MC-109490, Sub 2, Heding Extension—General Commodities, not to be printed, 
Nov. 21, 1951, Div. 5. 

MC-52657, Sub 431, Arco Auto Carriers Extension—Communications Shelters, 
not to be printed, Dec. 3, 1951, Div. 5. 

MC-72140, Sub 22, Shippers Dispatch Extension—Clyde, not to be printed, 
Dec. 3, 1951, Div. 5. 

MC-109772, Sub 5, Robertson Truck-A-Ways Extension—Phoenix, not to b 
printed, Dec. 3, 1951, Div. 5. ; 

MC-110151, Sub 3, Bison Lines Extension—Martinsburg, not to be printed, 
Dec. 3, 1951, Div. 5. d 
ay | Sub 2, Breman Extension—Regular Routes, not to be printed, Dec. Il, 

, Div. 5. 

+: Sub 2, Jones Extension—Cinders, not to be printed, Dec. 7, 1951, 


iv. 5. 
MC-107515, Sub 84, Refrigerated Transport Co. Extension—Horsemeat, not to 
be printed, Dec. 13, 1951, Div. 5. 


DENIED FOR FAILURE OF PROOF 


MC-80382, Sub 17, Brooks Transportation Co. Extension—Piney River, not to 
be printed, Nov. 19, 1951, Div. 5. ; 
woes Sub 51, Hagan Extension—Cookeville, not to be printed, Dec. 4, 
, Div. 5. 
MC-106959, Sub 4, B & M Express Extension—Nasbville, not to be printed, 
Nov. 29, 1951, Div. 5. ; 
MC-109307, Sub 9, Kansas—Arizona Motor Express Extension—Ottumwa, not 
to be printed, Dec. 5, 1951, Div. 5. ; 
MC-107912, Sub 6, Murphey Truck Lines Extension—Jackson, not to be printed, 
Dec. 5, 1951, Div. 5. 
nei tin .- 155, Sub 1, Caccavale Extension—Philadelphia, not to be printed, Dec. 6, 
. es me 
a Sub 13, Maxwell Extension—Camp Rucker, not to be printed, Dec. 6, 
, Div. 5. 


24.1. Alternate Routes 


Approved, where mileage is reduced from 436 to 375 and driving time reduced 
ag ay 2 10 _ MC-30073, Sub 10, Alternate Route, not to be printed, Nov. 
A . IV. 2. 
Granted, in order to permit use of relocated highway. MC-2229, Sub 40, Red 
—_ ag Freight Extension—Relocated Highway, not to be printed, Nov. 2, 
, Div. 5. = 
Neither the fact that an alternate route application is for the purpose of avoiding 
weight restrictions nor the fact that the proposed alternate route is longer than 
present route is a bar to a grant of authority, citing 30 M. C. C. 291. MC-109603, 
ite a Freight Lines Extension—Alternate Route, not to be printed, Dec. 
i » Ew. 3. 


25. Temporary 


Neither a grant of temporary authority nor evidence of operations conducted 
thereunder, standing alone, affords a basis for a grant or denial of an application. 
MC-61616, Sub 40, Missouri Pacific Transportation Co. Extension—Jobnson County, 
not to be printed, Nov. 23, 1951, Div. 5. 
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21. Transfer 


Transfer of freight forwarder permit approved. FF-214, Franklin Forwarding 
Co. Permit Transfer, . GS , Nov. 27, 1951, Div. 4. 


28. Modification or Revocation 


Ordinarily the procedure for revocation of an outstanding certificate is that 
prescribed by section 212(a) in a proceeding separate from that in which the certifi- 
cate was issued, but where a certificate has been obtained by fraud or misrepresen- 
tation, it may be changed or revoked without proceeding under section 212(a) by 
appropriate petitions in the proceedings leading to the issuance of the certificate 
rather than in a complaint proceeding, citing 33 M. C. C. 465, 42 M. C. C. 2Il, 
47 M. C. C. 557. MC-C-1069, Consolidated Freightways v. United Truck Lines, 

ACC. ......., Dee. BR Dil, Dw. 5. 


29. Abandonment 


Denied as to 5 miles of branch line where present earnings are adequate and 
applicant's estimates of rehabilitation cost overstate amount required. F. D. 17289, 
exas & Pacific Ry. Co. Abandonment, not to be printed, Nov. 30, 1951, Div. 4. 


ABANDONMENT AUTHORIZED 
11.55 miles. F. D. 17439, Central of Georgia Ry. Co. Abandonment, not to be 
printed, Nov. 28, 1951, Div. 4. 
_ Ii miles. F. D. 17488, Verde Tunnell & Smelter R. Co. Abandonment, not to be 
printed, Nov. 27, 1951, Div. 4. 
79 miles. F. D. 17210, Southern Ry. Co. Abandonment, not to be printed, 
Nov. 27, 1951, Div. 4. ; 
or ek F. D. 17506, Reading Co. Abandonment, not to be printed, Nov. 29, 
, Div. 4. 
_ 928 miles. F. D. 17481, Pennsylvania, O. & D. R. Co. Abandonment, not to be 
printed, Nov. 29, 1951, Div. 4. 
_ 5.35 miles. F. D. 17337, Illinois Terminal R. Co. Abandonment, not to be 
printed, Nov. 30, 1951, Div. 4. 
_ 3,000 feet. F. D. 17497, Denver & R. G. W. R. Co. Abandonment, not to be 
printed, Dec. 6, 1951, Div. 4. 


_ 1769 miles. F. D. 17360, Chicago, B. & Q. R. Co. Abandonment, not to be 
printed, Dec. 7, 1951, Div. 4. 


30. Finances 
31. Scope of Regulation 


Conditional sale contracts without collateral notes are not securities within the 
meaning of section 214, citing 233 1. C. C. 359, 25 M. C. C. 331, but notes issued as 
additional evidence of indebtedness imposed by conditional sale contracts, whether 
or not attached thereto, are securities under section 20a(2), citing 39 M. C. C. 408. 
parities issued by a carrier without authorization are void and cannot be validated. 


Diy —— Great Southern Trucking Co. Notes, not to be printed, Dec. 17, 1951, 


34, Purpose 
BONDS AUTHORIZED 


195 F. D. 17530, Fort Dodge, D. M. & S. Ry. Co. Bonds, not to be printed, Nov. 26, 
I, Div. 4. Modernization of electrical properties. 


y F. D. 17527, Western Maryland Ry. Co. Bonds, not to be printed, Nov. 27, 1951, 
v.4. Debt refunding. 
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NOTES AUTHORIZED 


F. D. 17540, Great Southern Trucking Co. Notes, not to be printed, Dec. |7, 
1951, Div. 4. To replace notes void for having been issued without — 

F. D. 17547, Central Freight Lines, Inc. Notes, not to be printed, Dec "ih 195}, 
Div. 4. Equipment financing. 


EQUIPMENT TRUST CERTIFICATES AUTHORIZED 


F. D. 17515, Lebigh & New hy ane R. Co. Equipment Trust Certificates, not 
to a | ow, Nov. 30, 1951, 


7534, Erie R. Ay “Benioment Trust Certificates, not to be prin 
— 1951, Div. 4. = 


D. 17537, New York R. Co. Equipment Trust Certificates, not to be 
ae By 30, 1951, Div 


17541, Missouri Pacific R. Co. Trustee Equipment Trust Certificates, not 
to oa ones, Dec. 7, 1951, Div. 4. 


17545, St. ’Louis-San + eee Ry. Co. Equipment Trust Certificates, not 
to be printed, Dec. 6, 1951, Div 


F. D. 17549, N. Y., C.'& St. i. R. Co. Equipment Trust Certificates, not to be 
vee 13, 1951, Div. 4. 


7550, C. & O. Ry. Co. Equipment Trust Certificates, not to be printed, 
Dec. 13, 1951, Div. 4 


40. Operations 
42. Equipment 


Relief granted from requirement that dragging equipment detector installations 
qi e 


be operated in conjunction with automatic block signal system where location of 
- es and block sa oe make such operation impractical. Fx Parte 171, Wabasb 
o. et al., 5 hi ee » Nov. 21, 1951, Div. 3 


50. Service 
51. Requisite 


Although shippers may have need for and request daily freight forwarder uri 
between terminals, its establishment is a matter within the — of the frei 
forwarder in the light of the traffic offered. FF-38, Sub 3, B. C. Freight a 
warding Extension—Massacbusetts, i & % , Nov. 40. 1951, Div. 4. 


60. Charges 
61. Rate Making 


It is well settled that minimum weights in connection with rates are part ¢ af 
such rates, and both minimum weights and rates must be considered together | i 
determining reasonableness. Proposed rates held unreasonable in connection with 

,000 pound minimum but not with 30,000 pound minimum. / & S M-34I6, = 
Regulators, Valves—Minneapolis-Pacific Coast, ee ee Nov. 23, 1951, 
iV 

Grains are considered as a homogeneous group which should not be disru; - 
except for clear and compelling reasons, and while the movement of buck 
is in insufficient volume to attract water service, such ground is not sufficient - 
deny shi ?_— of buckwheat the basis of export rates afforded shippers of ot 0 
gay 30287, Bunge Corp. v. Ann Arbor R. Co., cc... 

v. 2. 





ec. I 


195, 


tes, not 
printed, 
It to be 
tes, not 
tes, not 
rt to be 


printed, 
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Even though a shipper may equalize the barge rate from his origin with that 
from a competitive origin, the actual transportation rates and terminal costs should 
be used in computing the water-competitive charges, citing 251 1.C.C. 576. 1& S 
5830, Sulphur from Louisiana and Texas to Nasbville and Old Hickory, ........ Lac 

ag Dec. 3, 1951, Commission. : ; . 

Motor carriers have a right to initiate lawful adjustments in their rates, which 
may be indicated by the level of motor rates from other shipping points according 
to managerial judgment rather than by the level of comparable railroad rates. Nor 
does the fact that motor and rail rates are the same indicate that motor rates are 
ata minimum reasonable level. J & S M-3636, Tire Cord Yarn, Ampthill to New 
Bedford, ........ fe ee , Nov. 20, 1951, Div. 3. 


62. Passenger Fares 


Local interstate subway fares approved to offset higher operating costs. |] & S$ 
5924, Hudson & Manhattan Railroad Fares, 3 as , Dec. 3, 1951, Com- 
mission. 


63. Commodity Classification 


Where certain component iron and steel parts of prefabricated houses were 
shipped together, but certain essential parts to complete house were omitted, ship- 
ment took rating of iron and steel articles and not that of fabricated houses, iron or 
steel, citing 263 1. C. C. 783. No. 30517, International Derrick & Equipment Co. v. 
Pennsylvania R. Co., ........ Lac » Dec. 14, 1951, Div. 3. 

Rates on modified soda ash held not applicable to cleaning compounds where 
commodity shipped did not meet tariff description, notwithstanding fact that bills 
of lading referred to commodity as modified soda ash. No. 30644, Van Waters & 
Rogers v. Erie R. Coo, ........ 5 es , Dec. 11, 1951, Div. 2. 


65. Rate Level 


The authority to increase rates granted in general rate-advance proceedings 
does not constitute an ye of any specific rate as a maximum reasonable rate, 
citing 231 1. C. C. 631, 669, especially where the basic rates, to which the increases 
are added, have not heretofore been found to be maximum reasonable rates, citing 
216 1. C. C. 108, 218 I. C. C. 603, and therefore in determining the reasonableness 
of such rates as increased, consideration must be given to the total charges resultin 
from the basic rates plus the increases. No. 30069. Tennessee Products & Chemica 

G.S.R ees , Nov. 5, 1951, Commission. 


U.S. R. Co Cee , Nov. 29, 1951, Div. 3. 
Iso: N 


a 0. 30581, Great Lakes Carbon Corp. v.A.T.& S.F. «ee © of os 
Dec. 5, 1951, Div. 3. 


The 
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Proposed reduced rates on sulphur to meet barge competition approved. / & § 
_ rer. Louisiana and Texas to Calvert, Ry, shtasich 1 rol cal , Dec. 12, 

, Div. 2. 

Rate comparison on similar movements basis of finding of unreasonableness, 
i oo - son Mfg. Co. v. Chicago G. W. Ry. Co., ........ ot ety , Dec. 4 

, Div. 3. 

It is unjust and unreasonable to single out one commodity from a well-established 
group of comparable articles normally taking the same rates and maintain thereon 
rates materially oe than those on the other articles in the group, citing 276 
I. C. C. 633, especially where the article taking the higher rate possesses more favor- 


able transportation characteristics. No. 30730, Celanese Corp. of America v. St. 
Louis, Brownsville & Mexico Ry. Co., ........ Se ee , Nov. 29, 1951, Div. 3. 

Proposed reduced rates disapproved where respondents’ cost figures, if corrected 

to include items of expense properly includible, exceed revenues under proposed 

rates, and where assumptions made with respect to manner of loading and movement 

I & §S 5814, Blackstrap Molasses, Gulf Ports to 

Illinois, Rik is weniches » Nov. 28, 1951, Div. 2. 


are not adequately supported. 
St. Louis al 


66. Joint Rates and Divisions 


A line haul carrier is not entitled to both a free-time allowance on foreign cars 
which it uses and divisions of joint rates covering compensation for the hire of 
such cars. No. 17801, Rules for Car Hire Settlement, Bee ie nce , Dec 
1951, Commission. 


67. Tariffs 


The provisions of a tariff must be considered in their entirety, and if the pro- 
visions so considered may fairly and reasonably be said to outweigh a strained and 
technical construction in respect of a specific peovigen. the fair and reasonable 
construction must prevail, citing 169 I. C. C. 367, 375. No. 30736, Minneapolis 
a — Co. v. Acme Fast Freight, Inc., ........ Re é 

, Div. 3. 

Since the filing of tariffs wR gw is permitted as a convenience to the carriers 
in order to avoid filing of multiple individual tariffs, the filing of tariffs by agents 
not having such authority is not permitted. The Act does not permit the filing of 
tariffs which publish rates for service which cannot be provided by the carriers 

arties thereto, and such filing is unlawful, citing 24 M. C. C. 171, 26 M. C. C. 135, 
4M.C.C. 381. 1&S M3638, Iron & Steel Articles—Central Territory, §....... 
a eee , Nov. 21, 1951, Div. 2. : 

Where a tariff rule requires that, before a consignee may be billed for exclusive 
use of the vehicle, the bill of lading be appropriately endorsed, the failure to so 
endorse the bill “eo the collection of the charge since a rule contained in a 
tariff is part of the tariff and cannot be waived, citing 208 I. C. C. 583, 216 1.C.C. 
105. MC-C-1106, Gus Blass Co. v. Powell Bros. Truck Line, GG wm 
Nov. 20, 1951, Div. 3. 


68. Discrimination 


hat justified 


rates 73.4 
v. 
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69. Collection 


70. Accounts 
11. Classifications 


Discontinuance of amortization accounting for emergency facilities acquired by 
carriers affirmed on ground that financial statements reflecting such amortization 
accounting do not correctly a any | current financial condition of carrier. No. 
30920, Amortization Accounting for Emergency Carrier Facilities, Ga 
Dec. 21, 1951, Commission. 


80. Unification 
81. Types Permissible 


Denied, where route segment to be purchased is disconnected from vendee’s 
ope operations and is — of being operated ar: and request 
or additional authority to bridge gap is not a matter directly related to the section 
5 proceeding, citing 56 M. C. C. 695, 699. MC-F-4854, Merchants Truck Line— 
_ (Portion)—Loo-Mac-Freight Lines, = ee ae » Nov. 28, 1951, 
iv. 4. 

An unlawful acquisition of control through stock ownership of another motor 
carrier in violation of section 5 (4) is not terminated by placing the stock involved 
in escrow with a third party pending approval in a section 5 grees, | MC-F- 
4451, Coast Line Truck Service—Control and Merger—Clark Bros. Motor Transport, 
<a 4 oe ae , Nov. 30, 1951, Div. 4. 


82. Control or Affiliation 


_ Where a holding company’s primary interest is in transportation, the Commis- 

sion may under section 5(3) require that such company make reports and accounts 

to the Commission and be ae to regulation of securities issues, citing 40 M. C. C. 

137, 488; 39 M. C. C. 271; 39 M. C. C. 528; 40 M. C_C. 745. MC-F-5013, Arrowhead 

eet eng -Tanan—-Nortemnntorn Trucking Co., not to be printed, Dec. 17, 
, Div. 4. 


Approved. F. D. 17535, Springfield Suburban R. Co. Control, not to be printed, 
Dec. 13, 1951, Div. 4. 


83. Acquisition or Merger 


Approved to effect corporate simplification by purchase of subsidiary. F. 
New L 


D. 

17477, ondon R. Co. Purchase, not to be printed, Nov. 30, 1951, Div. 4. See 

= 3 ." 17514, Rutland Railway Corp. Purchase, not to be printed, Nov. 29, 
, VIV. 4. 

Denied, where agreement between applicants calls for sale of rights to vendee 

and retention of duplicating rights 7 vendor, when in fact vendor's rights havin 

e unified, approval of sale would leave it without operating authority. MC-FC- 


52383, Harmon Trucking Co—Purchase—Atlas Transportation Co., not to be 
Pmnted, Dec. 6, 1951, Div. 4. 
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APPROVED 


951" OR a Carolina Coach Co.—Purchase—Newman, not to be printed, Dec. 3, 


MC-F-5032 ~wy and Rockland Transportation Co.—Purchase—Upham, not 
to be printed, 4, 1951, Div. 4 


an Central a not to be printed, Dec. 4, 195], 


 MC-F-4850, Delaware River Coach Lines—Purchase (Portion)—Royal Blue 
Coaches, M. C. C. Nov. 30, 1951, Div. 4. 

MC-F-5034, Pacific Greyhound 'Lines—Purchase (Portion)—Sun Valley Bus 
Lines, not to be printed, Nov. 27, 1951, Div. 4. 

MC-F-4980, Luper Transportation Co. —Purchase—Taylor, not to be printed, 
Dec. 12, 1951, Div. 4. 


84. Lease or Operating Contract 
APPROVED 


F. D. 12914, St. Louis, B. & M. Ry. Co. Operation, Brownsville Nav. Dist. 
C46 ec. 6, 1951, Div. 4. 
= A P. & W. R. Construction and Operation, not to be printed, 
Dec. 6, 1951, Div. 4. 
si De: J 17482, C. B. & Q. R. Co. Trackage Rights, not to be printed, Dec. 14 
iv 


F. D. T7431, Chicago, G. W. Ry. Co. Trackage Rights, not to be printed, Dec. 
13, 1951, Div. 4 


86. Effect on Service or Public 


Denied as resulting in a new service. MC-F-4543, Black Truck Lines—Purchase 
(Portion)—Hoffman’s Motor Transportation, not to be printed, Nov. 26, 1951, Div. 4. 


87. Effect on Parties 


Purchase denied where vendee’s financial condition is unsound and manner in 
which ame for vg 8 of purchase price would be obtained is not shown. MC-F- 
4949, Warner's Motor Express—Purchase (Portion)—Kramer, not to be printed, 
Dec. 4, 1951, Div. 4. 





Recent Court Decisions 
By Warren H. Wacner, Editor 


Through route defined—short hauling. 


Guy A. Thompson, Trustee, Missouri Pacific R. R. Co. v. United States 
[No. 7769 (1)] 


A three-judge court for the Eastern District of Missouri, Eastern 
Division, (one Judge dissenting) on October 30, 1951, declined to enjoin 
the Commission’s order fixing rates on grain over a certain route. 

Quoting from the opinion of the Court: 


This is an action brought by the Trustee of the Missouri 
Pacific Railroad Company to enjoin execution of an order of the 
Interstate Commerce Commission entered on July 10, 1950, requir- 
ing the carrier to establish reasonable rates for the transportation 
of grain and grain products, shipped from points on its line in 
central Kansas to Omaha, Nebraska, and Council Bluffs, Iowa, over 
routes maintained between such points by the plaintiff (hereinafter 
referred to as Missouri Pacific) in connection with the Chicago, 
Burlington & Quincy Railroad (hereinafter referred to as Burling- 
ton), which rates were, by the Commission’s order, not to exceed 


rates maintained by the carriers between similar origin points and 
Kansas City, Missouri. .. . 

The Missouri Pacific does not seriously dispute the unreason- 
ableness of the rates which were in issue before the Commission. 
Its petition for rehearing before the Commission states its reason 
for maintaining the rates complained of. 


‘‘The route over which the rates are assailed is not a 
published tariff route; it is closed to all intents and purposes 
by reason of the fact that the rates applicable over said route 
are made a combination of locals on Concordia and are higher 


than the through rate over the single line route of the Missouri 
Pacific.’’ 


By this action the Missouri Pacific attacks the order of the 
Commission, claiming it creates a through route along the lines of 
the two carriers to Omaha, forcing Missouri Pacific to short haul 
itself, because it has its own local line which by a longer route 
connects the Kansas points with Omaha. 

All parties to this proceeding, in oral argument and by brief, 
concede the sole question is whether there was a through route in 
existence over the two carriers’ lines via the Concordia connection, 
from Kansas points on Missouri Pacific’s lines, west of Concordia, 
to Omaha and Council Bluffs, over the Burlington, at the time of 


the commencement of the proceedings before the Commission and 
the Commission’s order. 


—A20— 
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If the finding of the Commission that a through route did 
exist is based on substantial evidence, its order should not be dis. 
turbed by this Court. There is a presumption in the absence of 
clear evidence to the contrary that the Commission has properly 
performed its official duties and this presumption supports its 
official acts. It is the province of the Commission and not the Court 
to pass upon the weight and credibility of the evidence. It is no 
concern of this Court whether the conclusions of the Commission 
were correct if there is substantial evidence to support them. 

We quote the definition of a through route which the Courts 
uniformly recognize : 


‘*A through route is an arrangement, expressed or implied, 
between connecting railroads for continuous carriage from a 
point on the line of one to a destination on the line of another. 
A joint rate is not essential. The through rate may as well 
be a combination of locals or proportionals.’’ (Grain and 
Grain Products, 129 I. C. C. 261, 264.) 


We find no case holding that one of the requirements of a through 
route is that it must be with respect to all character of merchandise. 
It seems elemental that a through route for merchandise carriage 
is the vital element in the arrangement. That the carrier by its 
own act, in fixing rates on certain commodities, may have restricted 
use of the route to particular commodities does not destroy the 
conclusion that it is a through route under the definition. Where 
a route is open and available and adequate to meet the needs of the 
public there is no occasion for the Commission to prescribe another 
route. 

The first requisite to a through route is a physical connection 
between the tracks of the connecting carriers. This physical feature 
is present in this case. Physical connection of the tracks alone 
does not necessarily mean a through route exists. The official rail- 
way equipment Register compiled by the various railroads is on 
file with the Commission. It shows that the two carriers involved 
in this case, as well as other carriers each list Concordia as a point 
of interchange of traffic with other lines, thus holding out to the 
public the existence of facilities for operation and existence of a 
through route. 

Each of the carriers has combination rates over its part of the 
line involved. Missouri Pacific admits a shipment of grain could 
be made at a tariff composed of a combination of the local rates. 
The combination rate is so high it commercially closes the route 
on grain products. The fact that no grain has ever been shipped 
over the route at the combination rate is not conclusive that the 
route does not exist. : 

L. E. Kipp, General Traffic Agent for various lines operating 
in the area involved in this case, including the Missouri Pacific, 
has published on behalf of the carriers class rates for the shipment 
of specific commodities between points of origin in the area, on the 
line of the Missouri Pacific, and destination area, on the line of the 





JANUARY, 1952 431 





Burlington, to stations short of Omaha, and over the route which 
the Commission found to be a through route. The parties conceded 
that these published rates are subject to judicial notice by the 
Commission and this Court. During oral argument counsel for 
the Missouri Pacific was asked whether or not as a result of the 
class rates in the Kipp publication they would issue a through bill 
of lading for a shipment on Missouri Pacific’s line to a point on the 
Burlington. The answer was — ‘‘We might do that, but not 
Omaha.’’ Counsel was further asked the question — ‘‘ Would you 
admit that there is a through route over these two connecting routes 
to all points short of Omaha?’’ The answer — ‘‘There might 
possibly be to some of them, but it would be short of Omaha.’’ 

Missouri Pacific now takes the position that although a through 
route existed for some commodities this fact did not warrant the 
finding that the route existed for grain and grain products. It 
cites in support of its position the case of Stickell vs. Alton Rail- 
road Company, 255 I. C. C. 333, and California Millmg Company 
vs. A. 7. & 8. F. R. Co., 276 I. C. C. 531. We are unable to agree 
with appellant that those authorities support its position. 

The Commission cited the case of Virginia Railway Company 
vs. United States, 272 U. S. 658, as authority for its conclusion of 
the existence of a through route. The facts in that case disclose a 
striking analogy to the present case. The Virginian line connected 
to 109 coal mines in West Virginia, all of which received service 
at reasonable rates to eastern points on the Atlantic Coast. The 
controversy arose in regard to shipments westward from those 
various mines. Combination rates had been published by the 
Virginian and Chesapeake & Ohio Railroads, which had a physical 
track connection west of these 109 mines. However, the combina- 
tion rates were so high that the westward routes were commercially 
closed. (This was done purposely, because the Virginian wanted 
to divert all of the traffic eastward, wholly on its own line. The 
Commission in the instant case found that Missouri Pacific wanted 
to divert grain to Kansas City.) Subsequently the Virginian 
entered into an agreement with the Chesapeake & Ohio for recipro- 
cal switching, whereby 45 of the 109 mines on the Virginian line 
would enjoy through routes at reasonable rates to the west. It 
was the other 64 mines which brought the complaint before the Com- 
mission, claiming that they also should enjoy reasonable through 
rates to the west. These were the only two factors before the Com- 
mission to indicate the existence of a through route, namely the 
combination rates, excessively high, plus the through route privi- 
leges already enjoyed by some of the mines on the Virginian line. 
The Supreme Court held—‘‘Through routes to the west were al- 
ready in existence. And there were through rates by combination.’’ 
(l.c. 666) The orders of the Commission in the Virginian case and 
the instant eases are similar. In neither case was a joint rate pre- 
scribed. The Commission found that the existing combination 
rate was unreasonable and discriminatory, and ordered it to be 
not higher than a specific amount. For such a finding and order, 
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it is unnecessary that there be a finding of public interest ag re. | 
quired under Section 15(3). (See footnote 1, 1.c. 667.) author! 

We conclude—evidence of physical interchange connection at HJ move ¢ 
Concordia, plus long established joint rates to some points on the Qt 
Burlington short of Omaha, plus combination rates to Omaha, 
furnish sufficient evidentiary basis for the conclusion of the Com. 
mission of the existence of a through route and its order for reason- 
able rates over that route. 

The argument of the Missouri Pacific that the Commission's 
order will compel it to short-haul itself can find no basis in the 
record. It is not now carrying any grain from the origin points in 
Kansas to Omaha because of its prohibitive rates. The present 
rate over appellant’s line does not protect ‘‘its long-haul on this 
traffic’? to Omaha. It follows the Commission’s order does not 
direct appellant to ‘‘short-haul itself’? on any freight now being 
carried to Omaha by the Missouri Pacific. The Supreme Court has 
declared there is no basis for the concept that restrictions on the 
power of the Commission to establish through routes, found in 
Section 15 of the Act, should also be applied to limit the power 
of the Commission to establish reasonable rates. A. T. & S. F. Ry. 
vs. United States, 279 U. S. 768, 1.c. 776. 

Execution of the Commission’s order may result in some loss 
of revenues by diverting grain shipments from Kansas City to 
Omaha but this probable result creates no right in the abstract for 
the Missouri Pacific to tell shippers where they shall consign their 
grain or control the grain markets. Regulations of the Interstate 
Commerce Commission are not alone for the benefit of the carriers; 
the public has an interest as well. It is for the Commission to 
balance and determine how these interests shall be preserved. 
Stickell vs. Alton Ratlroad Company, supra, 1.c. 337, as follows: 


“- oO ES 
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*‘Tt is not the province of railroads to determine what 
markets shall be available to sellers or buyers, or by * * * 
the maintenance of rate disadvantages to restrict or circum- 
scribe the opportunities of shippers located on other railroads 
to sell in markets served by them. It is their function to trans- 
port in the channels necessitated by trade conditions and not 
to fix limitations on commerce. The public interest demands 
that all shippers be accorded relatively equal opportunities to 
reach all reasonably available markets.’’ 


Injunction denied and plaintiff’s complaint dismissed. 





Jurisdiction of Commission to increase intrastate suburban fares to remove discrimi- 
nation against interstate commerce. 


Illinois, et al. v. United States, et al. (Civil Action No. 51 C 1316) 


On October 31, 1951, a three-judge court for the Northern District 
of Illinois, Eastern Division, approved an order of the Commission 
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guthorizing an increase in intrastate suburban fares to Chicago, to re- 
nove discrimination against interstate commerce. 
Quoting from the opinion: 


Much has been said about the fact that multiple and commuta- 
tion fares are largely if not wholly intrastate commerce and that the 
action of the Interstate Commerce Commission was invading the 
sovereign authority of the State of Illinois in holding hearings, 
making findings and conclusions and entering an order for multiple 
and commutation fares different and, in general, on a considerably 
increased basis as compared to the same fares in force pursuant to 
the action of the Illinois Commerce Commission, an intrastate body. 
The position of the complainants on that score is untenable, and 
has been so since the United States Supreme Court rendered its 
decision in the Shreveport case cited as Texas and Pacific Railway 
Co. v. U. S., ete., 234 U. S. 342. That was six years before the 
passage of subsections 3 and 4 of section 13 of Title 49 U. S. C., 
commonly known as the National Transportation Act. It is gener- 
ally conceded that the principles of the Shreveport case were codi- 
fied by the National Transportation Act. 

In that case, where the Interstate Commerce Commission found 
that intrastate rates established by the Texas commission were 
unduly and unjustly discriminatory to interstate commerce travel- 
ling over the same area, the court held that Congress through the 
Interstate Commerce Commission had the power to examine and to 
make determinations in order to resolve the conflict between the 
state and national authorities on such questions. The court cited 
the historical principle that, in order to avoid the problems which 
overwhelmed the Confederation, to relieve interstate trade from 
the impediments resulting from rival local governments and to 
provide a basis for national unity and an insurance against con- 
flicting and discriminating state legislation, Congress was given a 
comprehensive grant of power over interstate commerce. The 
court emphasized the fact that this power reaches not only inter- 
state commerce itself, but also such related matters as might affect 
the security, the efficiency and the maintenance of interstate com- 
merce. In this Shreveport case the court, at page 351, said: 


‘The fact that carriers are instruments in intrastate commerce, 
as well as of interstate commerce, does not derogate from the 
complete and paramount authority of Congress over the latter 
or preclude the Federal power from being exerted to prevent 
the intrastate operations of such carriers from being made a 
means of injury to that which has been confided to Federal 
care. Wherever the interstate and intrastate transactions of 
carriers are so related that the government of the one involves 
strict the control of the other, it is Congress, and not the State, that 

; is entitled to prescribe the final and dominant rule, for other- 
— wise Congress would be denied the exercise of its constitutional 
authority and the State, and not the Nation, would be supreme 
within the national field.’’ 


crimi- 
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It is the view of this court that the facts of the instant cag 
bring it clearly within the purview of the above principle enun¢i. 
ated by the Supreme Court, even if the National Transportation 
Act had never been passed. It is unnecessary for the court to do 
more than note that this principle was approved by two later 
eases before the passage of the National Transportation Act: Ameri- 
can Express Co. v. Coldwell, 244 U. 8. 617; and Illinois Central 
Railroad Company v. Public Utilities Commission of Illinois, et al, 
245 U. S. 493. 

The leading United States Supreme Court case on the contro. 
versy between intrastate and interstate commerce that was heard 
after the passage of the National Transportation Act was the case 
of Railroad Commission v. Chicago, Burlington & Quincy Railroad, 
257 U. S. 563. In that case the court had before it the question 
as to whether or not the Interstate Commerce Commission had the 
power or authority to examine the relationship between intrastate 
rates and interstate rates under the provisions of 49 U. S. C. 13, 
subsections 3 and 4; and, further, the question as to whether or not 
the Interstate Commerce Commission had the power or authority 
to make determinations with respect to these intrastate rates after 
it had found that they constituted unlawful discrimination against 
interstate commerce. In upholding the proposition that the Inter- 
state Commerce Commission did have such power and authority, 
Justice Taft, at page 588, said: 


“*It is objected here, as it was in the Shreveport Case, that 
orders of the Commission which raise the intrastate rates toa 
level of the interstate structure violate specific proviso of the 
original Interstate Commerce Act repeated in the amending 
acts, that the Commission is not to regulate traffic wholly witb- 
in a State. To this, the same answer must be made as was 
made in the Shreveport Case (234 U. S. 342, 358), that such 
orders as to intrastate traffic are merely incidental to the regu- 
lation of interstate commerce and necessary to its efficiency. 
Effective control of the one must embrace some control over 
the other in view of the blending of both in actual operation. 
The same rails and the same cars carry both. The same men 
conduct them. Commerce is a unit and does not regard state 
lines, and while under the Constitution, interstate and intra 
state commerce are ordinarily subject to regulation by different 
sovereignties, yet when they are so mingled together that the 
supreme authority, the Nation, cannot exercise complete effec- 
tive control over interstate commerce without incidental regu 
lation of intrastate commerce, such incidental regulation is not 
an invasion of state authority or a violation of the proviso. 


In the argument before this Court the case of Alabama Public 
Service Commission v. Southern Railway Co., 341 U. 8. 341, was 
urged as a recent case showing a different viewpoint on the problem 
of federal authority over intrastate activities. That case was not 
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brought under the Transportation Act. No hearing occurred be- 
fore the Interstate Commerce Commission under 49 U. 8. C. 13. 
The suit was one in which the plaintiff sought to go into a federal 
district court and enjoin the action of the Public Service Commis- 
sion of the State of Alabama, which had entered an order refusing 
to permit the Southern Railway to discontinue certain trains. The 
court in a special footnote specifically stated : 


‘*As the jurisdiction of the Interstate Commerce Com- 
mission under 49 U. S. C. section 13(4) has not been invoked 
for decision as to whether the continuance of this intrastate 
service constitutes an undue discrimination against interstate 
commerce, we cannot, in this proceeding, consider any impact 
the order of the Alabama Public Service Commission might 
have on interstate commerce.’’ 


It is therefore clear that the court did not intend its decision 
in that case to alter or change in any way the principles that have 
been consistently followed in the interpretation of the National 
Transportation Act. 

The plaintiffs and intervening petitioners have maintained 
that this court is without jurisdiction for the reason that the Illinois 
Commerce Commission reached a different conclusion upon the same 


facts and that there is now pending an appeal from its decision in 
the Circuit Court of Cook County. 

It is sufficient for this court to point out that the result of 
that proceeding can in no way affect the jurisdiction of this court 
or the power and euthority of the Interstate Commerce Commission. 
The Circuit Court of Cook County may sustain the Illinois Com- 
merce Commission, but that makes no difference. The power and 
authority of the Illinois Commerce Commission and jurisdiction 
of the Circuit Court of Cook County are limited to interpreting 
and applying the statutes of the State of Illinois, creating and 
giving power to the Illinois Commerce Commission. It may very 
well be that, under the Illinois law, the Illinois Commerce Com- 
mission’s report and findings are proper. Even if the Circuit 
Court of Cook County had already sustained the report of the 
Commission and the matter had been finally concluded the Inter- 
state Commerce Commission would still have the power and author- 
ity under 49 U. S. C. Sec. 13(4) to hear the petition in the instant 
case, and this court would have jurisdiction to determine whether 
or not the findings, conclusions and orders of the Interstate Com- 
merce Commission were founded upon and warranted by substantial 
evidence. 

It is entirely possible that the Circuit Court of Cook County 
could reverse the Illinois Commerce Commission; and, the Illinois 
Commerce Commission might conceivably order higher rates than 
those ordered by the Interstate Commerce Commission. The Circuit 
Court of Cook County and the Supreme Court of Illinois might 
sustain the state administrative body in such action; in that case 
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the railroad might obtain higher rates than those granted by the 
Interstate Commerce Commission herein. That would be legal and 
proper under our dual system of government unless and until , 
further action could be instituted under the provisions of 49 U. §, ¢. 
See. 13(4), wherein a proper showing might be made that the new 
and higher rates interfered in a prejudicial manner with interstate 
commerce. 

This court would not have the jurisdiction to determine the 
rates under the Illinois law or to set aside or alter the findings 
conclusions or orders either of the Illinois Commerce Commission 
or of the Cireuit Court of Cook County, if the petitioner relied 
upon diversity of citizenship or the due process clause of the 
Federal constitution as was done in the case of Alabama Public 
Service Commission, et al. v. Southern Railway Co., 341 U. S. 341. 
There is no question of comity involved in the case at bar for 
the reason that the Interstate Commerce Commission has the power 
and authority to enter the order herein under 49 U. S. C. See. 
13(4) regardless of whether it is the state law or merely the admin- 
istration of the state law that interferes with interstate commerce 
in a prejudicial manner. 

Without reciting or repeating the findings of fact, the court 
emphasizes the fact that it has been found that the railroad’s 
multiple and commutation fares are not producing their fair share 
of the earnings required to enable the railroad to meet its main- 
tenance and operating costs and to yield a fair return on the value 
of the property devoted to the transportation service, both inter- 
state and intrastate, and hence are discriminatory revenue-wise 
against its interstate traffic. The provisions of 49 U. S. C. See. 
13(4) are especially designed to counteract just this type of situa- 
tion ; they prescribe the method whereby such unjust discrimination 
against interstate commerce shall be relieved, and that is the method 
used in the instant case. 

This court concludes that the Interstate Commerce Commission 
had the power and authority under the provisions of 49 U. S. C. 
Sec. 13(4) to entertain the petition, hold the hearings, make the 
findings and conclusions and enter the order which it did. ; 

This court has carefully examined the voluminous transcript 
of testimony taken and the numerous exhibits examined and con- 
sidered as evidence by the Interstate Commerce Commission, ever 
mindful of the decision in Universal Camera Corp. v. National 
Labor Relations Board, 340 U. 8. 474. From such examination the 
court is convinced that the order of the Interstate Commerce Con- 
mission meets a high standard of certainty and is founded upon sub- 
stantial evidence, and that the order as well as the findings and 
conclusions of the commission were warranted by the evidence. 
This court finds that the Interstate Commerce Commission Was 
clearly justified in making the findings and conclusions and enter- 
ing the order that it did. This court makes no attempt to weigh 
the evidence in this case, for to do so would be to substitute its 
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judgment as to matters of fact for that of the Interstate Commerce 
Commission, which the Supreme Court has repeatedly held we can- 
not do. 

Accordingly, this court finds the issues for the defendants and 
files herewith its findings of fact and conclusions of law. 

The prayers for injunction sought herein are denied, and the 
complaint and intervening petitions are dismissed for want of 
equity. 





Schedule of contract carrier must carry minimum rates charged any shipper. 
duto Transports, Inc. v. United States (Civil No. 5009) 


A three-judge court for the Western District of Oklahoma, (one 
judge dissenting) held that the schedule of a contract carrier, which 
has but one contract, must show the rates in that contract, notwithstand- 
ing the fact that those rates have been increased since the initial estab- 
lishment and publication of the carrier’s rates, and are therefore higher 
as recited in the contract than the rates appearing in the published 
schedule. 

Quoting from the decision of the court: 


“cc 


.. . The contract, filed with the Commission in accordance 
with Section 320(a), Title 49 USC, provided for the rates and 
charges for the transportation of the automobiles to the designated 
points. Auto has never had any other contract with any other 
shipper for the transportation of property under its temporary 
authority or permit. 

Before the commencement of the operation, Auto also filed 
with the Commission a schedule of minimum rates and charges in 
accordance with Section 318(a), Title 49 USC. This schedule of 
minimum rates and charges was the same as those provided in the 
contract. The schedule of rates has never been revised or amended, 
but the contract rate has been amended to revise the rates and 
charges upward from time to time to meet increased cost, so that 
at the time of the issuance of the show cause order, the contract 
rates were not the minimum rates actually maintained and charged 
for the services performed under the permit... . 

... It [the Commission] went on to state that since its effective 
date, the Commission had consistently construed Section 318(a) as 
requiring contract carriers to file and publish schedules showing 
the lowest rates or charges actually maintained for the transporta- 
tion in the carrier’s contract; and, imposing upon the Commission 
the duty of requiring schedules of contract carriers to contain 
minimum rates and charges actually maintained and charged. And 
see Shipman Bros. Contract Charges Between California and Idaho, 
30 M.C.C. 229; Contract Minimum Charges from and to Baltimore, 
Md., 32 M.C.C. 273; Petroleum Products from Wyoming Points 
to Missoula, Mont., 32 M.C.C. 453; In the Matter of Filing of 
Contracts by Contract Carriers by Motor Vehicle, 41 M.C.C. 572. 
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The complainant takes the position that this construction 
318(a) cuts across the established transportation policy to reeo: 
nize and treat common carriers and contract carriers by motu 
vehicle as two separate classes of transportation, as to each of whic 
distinct and separate standards of rate regulation is applicable. 
See House Conference Rep. 2832, 76th Congress. Emphasis 
laid upon the distinctly different duties imposed upon a common 
carrier and a contract carrier by the regulatory scheme. As for 
example, the inflexible duty of a common carrier to establish and 
maintain reasonable rates and charges, provide adequate service, 








file and publish tariffs containing such rates and charges which § 


cannot be changed except upon thirty days notice, all of which are 
subject to revision and regulation by. the Commission (See. 316-317, 
49 USC), whereas a contract carrier is required only to file a 
schedule of reasonable minimum rates, and is free to contract for 
any rates or charges above such minimum reasonable rates, subject 
to change without notice. 

The effect of the Commission’s order under attack is said to 
destroy the distinctly different standards of rate regulations appli- 
cable to contract and common carriers by motor vehicle, contrary 
to and in derogation of established transportation policy. Par- 
ticularly, the ultimate effect of the order is said to require the 
contract carrier to maintain and charge the exact rates filed and 
published in its schedule of minimum rates, resulting in a rigidly 
fixed rate which, under applicable regulations, must be filed and 
posted at least thirty days prior to the effective date. See Rule 
49 C.F.R. 187.8(b). 

It is true that the Commission’s order has the effect of con- 
struing Section 318(a) to require a contract carrier to file and 
publish a schedule of rates and charges which it actually maintains 
and charges any one shipper, and since Auto has a contract under 
its permit with only one shipper, the order has the rather anoma- 
lous effect of requiring it to actually charge that shipper the rates 
filed and published in its schedule. In other words, the contract 
rate must be the reasonable minimum scheduled rate, or vice versa. 
But, this does not prohibit Auto and intervenor from contracting 
for any rate they choose, so long as they file the schedule showing 
such rate to be the posted minimum reasonable rate. 

Section 318(a) was deliberately amended to remove what the 
Commission thought was an evil inherent in the disparity between 
the posted schedule rate and the unpublished contract rate. The 
order of the Commission is in obedience to the Congressional mat- 
date. If the requirement for posting the schedule of minimum 
rates at least thirty days prior to the effective date works a hard- 
ship, the Commission is authorized to ameliorate it. In any event, 
the requirement does not destroy the validity of the Commission’s 
order. 

Relief is denied and the action is dismissed. 
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carrier operation over alternate route. 
ohn A. Clark, et al. v. United States, et al. (Civil Action No. 2834-51) 


A three-judge court for the District of Columbia (one judge dissent- 
) remanded to the Commission for further proceedings an applica- 
on for authority to operate over an alternate route, to determine the 
robable effect upon another line and for a redetermination of the ulti- 
te question of public convenience and necessity in the light of the 





additional finding. 
Quoting from the opinion of the Court: 


In its report the Commission recited, among other things, that 
there is no inadequacy in the existing service between Washington 
and Lexington Park, that Greyhound has for a number of years 
transported a substantial volume of that traffic, and that the use 
of the short alternate route will enable Greyhound to effect oper- 
ating economies and so provide an improved service to points on 
its established route. The Commission made no reference to the 
effect upon Atwood of the grant of the certificate to Greyhound. 
The nearest approach to a reference to the effect upon Atwood 
appears in the second report of Division 5 upon reconsideration, 
which was the decision ultimately approved by the full Commis- 
sion. Division 5 said, among other things: 


‘*Under these circumstances, and based on all the facts of 
this record, we are now convinced that public convenience and 
necessity require that applicant be permitted to use Maryland 
Highway 235 in operating between Washington and Lexington 
Park. This would aid in the restoration of the stability of 
applicant’s general operations in Southern Maryland, remove 
the dangers of impairment of applicant’s services elsewhere 
in Southern Maryland, particularly at and around Leonard- 
town, and place the competitive situation on a more normal 
and sound basis.’’ 


We think it was necessary for the Commission to make definite 
findings of fact as to the effect upon Atwood of the grant of this 
certificate. For reasons which we shall detail in a moment we 
think that the reference in the last clause of the above quotation 
from the Division 5 report does not meet that requirement. 

Reference to the opinion and decision of the Supreme Court 
in American Trucking Associations v. United States’ is sufficient 
to dispose of the problem as it is presently before us. There are 
differences of fact between that case and this one but, we think, 
no material difference in the applicable principles. In that case 
the receivers of the Seaboard Air Line Railway sought certificates 
for the operation of motor trucks as auxiliary to and supplemental 
of the railroad operation. The Court held that in such case ‘‘the 
Commission must weigh the advantages of improved rail traffic 


1 326 U. S. 77, 83-86, 89 L. Ed. 2065, 65 S. Ct. 1499 (1945). 
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against the injury to the over-the-road motor carriers to determine 
where public convenience and necessity lies’’ and that receipt and 
consideration of evidence of the effect of the proposals upon the 
protestants was an essential part of that task. The Court reversed 
the judgment of the District Court which had affirmed the Con. 
mission. 

While, as we have said, we think reference to that opinion is 
sufficient for present purposes, the fact that that case concerned 
supplemental motor operation by a railroad, while the present case 
concerns alternate route operation by an existing motor carrier, 
makes proper a further examination to make sure that the same 
principles apply. 

Discussion of the controversy should proceed from certain 
basic principles of public utility regulatory law. The first such 
principle is that, if there be traffic enough for only one carrier, 
only one carrier will be certificated. The public interest in that 
situation is for service. Only if there be traffic enough to support 
efficient operation by more than one carrier does the public interest 
require the competitive operation of two carriers.2 In Tezas ¢ 
Pac. R. v. Gulf, Etc., Ry.,2 the Supreme Court said that in the 
Transportation Act of 1920 Congress ‘‘recognized that preserva- 
tion of the earning capacity, and conservation of the financial re- 
sources, of individual carriers is a matter of national concern; that 
the property employed must be permitted to earn a reasonable 
return; that the building of unnecessary lines involved a waste 
of resources and that the burden of this waste may fall upon the 
public; that competition between carriers may result in harm to 
the public as well as in benefit; and that when a railroad inflicts 
injury upon its rival, it may be the public which ultimately bears 
the loss.’’* 

The foregoing principle appears in various forms in different 
cases. It is sometimes said that a certificate for a new service will 
not be granted unless a public need for the service appears. In 
other cases it is said that where there is an outstanding certificate 
for a service another certificate will not be granted unless it is 
shown that the existing service is inadequate. This principle, if 
applicable to the present controversy, would mean that unless there 
is a public need for another service, or unless the service being 


2 Ches. & Ohio Ry. v. United States, 283 U. S. 35, 42-43, 75 L. Ed. 824, 
51 S. Ct. 337 (1931). 

8270 U. S. 266, 277, 70 L. Ed. 578, 46 S. Ct. 263 (1926). ; 

4See also the reference in Commission v. Sanders Radio Station, #09 U. S. 
470, 474-475, 84 L. Ed. 869, 60 S. Ct. 693 (1940), where the Court, describing 
the regulatory scheme for radio, epitomized the contrasting principle applicable 
to railroads and said: “The sections dealing with broadcasting demonstrate 
that Congress has not, in its regulatory scheme, abandoned the principle 
free competition, as it has done in the case of railroads, in respect of whic 
regulation involves the suppression of wasteful practices due to competition, 
the regulation of rates and charges, and other measures which are unnecessary 
if free oomattaee is to be permitted.” See also Texas v. United States, 
292 U. S. 522, 78 L. Ed. 1402, 54 S. Ct. 819 (1934). 
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rendered by Atwood is inadequate, another certificate to another 
earrier for service between Lexington Park and Washington should 
not be granted. If the traffic between those points is enough to 
preserve the financial stability of only one carrier, the presence of 
two carriers and the competition between them would inevitably 
result in the deterioration of service, to the injury of the public. 

The second basic principle involved in this controversy is that 
if economies in operation are possible the public interest requires 
such economies. The public interest is not only in efficient service 
but is also in reasonable rates for that service. So, if the carrier 
is operating over an established route, but it appears that it can 
render the same service or a better service by a shorter or cheaper 
route, the public interests requires the more economical operation. 

ertain In the practical administration of regulatory measures the 
- such two foregoing principles must frequently be adjusted one to the 
arrier, other. Thus the distinguishing terms ‘‘new service’’ and ‘‘alter- 
nate route’’ have been developed. It is said, in cases, that to 
obtain a certificate for a new service public need must be estab- 
lished; and it is said that in applying for a certificate for an 
alternate route it is sufficient to establish operating economies. But 
these short forms of expression do not eliminate the full applica- 
bility of the general principles. Thus, in Interstate Commerce 
Commission v. Parker,5 upon which the opinion and decision in 
American Trucking Associations v. United States, supra, were 


based, the Court pointed out that the Commission made these 
findings : 


‘‘The motor-carrier service proposed by applicant, operat- 
ed in close coordination with the railroad’s service, will effec- 
tuate a reduction in cost, and will result in an increase in 
efficiency in the transportation over the routes herein con- 
sidered, which will inure to the benefit of the general public. 
Furthermore, it does not appear that the restricted service 
would be directly competitive or Sed prejudicial to the 
operations of any other motor carrier . 


The Court emphasized the latter phase of the situation; for 
example, it said :® 


‘“‘The public is entitled to the benefits of improved transpor- 

tation. Where that improvement depends in the Commission’s 

judgment upon a unified and limited rail-truck operation 
scribing which is found not ‘unduly prejudicial’ to motor carrier 
yplicable operations, the Commission may authorize the certificate even 
amp though the existing carriers might arrange to furnish success- 
eich fully the projected service.’’ (Italics supplied.) 


—_ 5 326 U. S. 60, 68, 89 L. Ed. 2051, 65 S. Ct. 1490 (1945). 
States 6 Jd., 326 U. S. at 70. 





1. C. C. PRACTITIONERS’ JOURNAL 





— 


This feature of the Commission’s determination is one of the under. 
lying factors in the doctrine of that case, as the later decision in 
American Trucking Associations makes clear. 

The Commission has applied this doctrine many times. In 
Greyhound Corp. Extension of Operations—Bangor, Maine, the 
Commission had before it an application by Greyhound for a cer. 
tificate to operate between Belfast and Bangor over a short route, 
it already having a certificate to operate between the same two 
points over an inland route. Other carriers, principally the Maine 
Central, operated over the shore route. It was conceded that the 
operations of the existing carriers over the shore route were ade- 
quate. Greyhond urged that the proposed operation would effect 
substantial operating economies. To that contention Maine Cen. 
tral replied that operation economies for the applicant do not, 
alone, show a public need for the proposed service, and it en- 
phasized that the applicant had failed to show that the proposed 
operation would not have an adverse effect upon its (Maine Cen- 
tral’s) revenues. The Commission referred to the Dizie Ohio Ezp. 
Co. Case ® said: 


‘‘Following the principle in this case, we are of the 
opinion that there is sufficient evidence of public convenience 
and necessity to warrant a grant of authority to operate over 
the proposed route, providing such operations will not impair 
the revenues of the existing motor carriers.’”® 


Examining the evidence the Commission found that during the 
summer months an extension of applicant’s service over the shore 
route would not impair the revenues of Maine Central, but that 
during the balance of the year the applicant’s operation would s0 
intensify the competition for such little traffic as existed as to 
deprive Maine Central of traffic needed to sustain its then-present 
operations. Accordingly the Commission authorized a certificate to 
Greyhound for operation during the summer months only. 
In Schultz Common Carrier Application,” the Commission 
said : ‘‘Generally, we have held that where the authorization of an 
alternate route, not involving service to additional points, will 
enable a carrier to render a more expeditious and economical service 
without adversely affecting the rights of any competing carrier, 
and thus more adequately serve the public, such authority should 
be granted.’’ In Azley Extension of Operations—Murphy, N. C4 
the Commission specifically found that ‘‘There is no showing that 
the granting of the application would be likely to jeopardize in any 
degree the quality of existing services . . .’’ In Motor Ezp, 


733 M. C. C. 517 (1942) 
ane _— Obio Exp. Co. Extension of Operations—Bristol, 30 M. C. C. 2 
9 33 M. C. C. at 520. 

10 34 M. C. C. 629, 638 (1942). 
11 30 M. C. C. 387, 390 (1941). 
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Inc., Extension—U. 8. Highway 71,)* the Commission had before 
it an application by an existing carrier for the use of an alternate 
route, and it summarized the rule thus: ‘‘ Where the granting of 
an alternate route, not involving service to additional points, will 
enable a carrier to render a more expeditious and economical 
service, and thus more adequately serve the public, without ad- 
versely affecting the rights of any competing carrier, such authority 
should be granted.’’* 

The case of Cooper’s Exp., Inc., Extension—Alternate Route, 
contains a carefully stated summary of the applicable rules. The 
Commission said : 


‘*We have consistently recognized a distinction between the 
measure of proof required to sustain the granting of an appli- 
cation seeking authority to improve an existing and competi- 
tively effective service and one seeking authority to institute 
a new service. In determining these so-called alternate route 
applications, the essential issue presented is whether applicant 
is actually engaged in the transportation of traffic, in substan- 
tial volume, between the termini of the proposed alternate or 
direct route and is at present in a position effectively to com- 
pete with other carriers for such traffic, or whether the new 
route will enable applicant either to institute a new service 
not theretofore conducted, or to institute a service so different 
from that theretofore provided as materially to alter the com- 
petitive situation to the injury of existing carriers. In the 
ease of the former, we are justified in granting the authority 
sought solely upon proof that the proposed operation would 
result in operating economies, which, although primarily a 
benefit to the applicant, result in an indirect benefit to the 
public through the medium of more efficient service. In the 
latter case, however, where the use of the alleged alternate 
route would amount to the institution of a new service, or 
would provide applicant with a substantial competitive advan- 
tage not theretofore enjoyed, we must insist upon definite proof 
of a need for the proposed new service.’”!® 


The applicant in that case had for a number of years been trans- 
porting freight between Boston and New York through Lawrence, 
Massachusetts, and Worcester, Massachusetts. It applied for 
authority to operate over a direct route from Boston to Worcester 
and thence to New York. The Commission found that the applicant 
could not be considered a new carrier, that the volume of traffic 
which it transported between New York and Boston had been sub- 
stantial, and that the reduction in running time afforded by the 
proposed new route would not materially change the competitive 


1229 M. C. C. 56 (1941). 
18 Jd. at 59. 

1451 M. C. C. 411 (1950). 
15 Jd. at 414-415. 
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situation to its advantage. Upon that basis it granted the appli. 
cation. 

Upon all the foregoing it seems quite clear to us that where 
applications are made for alleged alternate routes the effect of the 
proposed operation upon existing carriers already using the pr- 
posed route is a material factor for consideration. 

The Commission is the final arbiter of the public interest, and 
the function of a reviewing court is limited..* At the same time, 
as the Supreme Court said in Interstate Commerce Commission y. 
Parker, the ultimate finding of public convenience and necessity 
must be based upon the proper statutory criteria and must have 
had the necessary factual findings to support it. ‘‘ Public conveni- 
ence and necessity is not defined by the statute. The nouns in the 
phrase possess connotations which have evolved from the half-cen- 
tury of government experience in the regulation of transportation, 
When Congress in 1935 amended the Interstate Commerce Act by 
adding the Motor Carrier Act, it chose the same words to state the 
condition for new motor lines which had been employed for similar 
purposes for railroads in the same act since the Transportation Act 
of 1920, sec. 402(18) and (20), 41 Stat. 477. Such use indicated a 
continuation of the administrative and judicial interpretation of 
the language.’ As the Supreme Court has said many times, we 
cannot exercise even our limited power of review unless the find- 
ings of fact are adequate to indicate that the Commission did con- 
sider those criteria which the law requires.’® 

In the record before us there are repeated references which in- 
dicate that there is not enough traffic over the routes here involved 
to maintain efficiently two carriers. But the Commission made no 
finding one way or the other on that point. Several witnesses ex- 
pressed the fear that if the application were granted to Greyhound 
the result would be disaster for Atwood, but we do not have a find- 
ing upon that point. The examiner who presided at the second 
hearing found in his report: ‘‘The loss of any substantial number 
of these passengers would undoubtedly have a detrimental effect on 
Atwood’s service which likely would result in the reduction of the 
number of schedules operated.’’ The Commission made no finding 
in that regard. ; 

Reference was made hereinabove to a clause in a sentence 12 
the second report of Division 5 upon reconsideration to the effect 
that the grant of Greyhound’s application would ‘‘place the com- 
petitive situation on a more normal and sound basis.’’ The quoted 
statement is too cryptic to satisfy us that the Commission meant 


16 United States v. Pierce Auto Lines, 327 U. S. 515, 90 L. Ed. 821, 6 
S. Ct. 687 (1946). 

17 Supra, 326 U. S. at 64-65. 31 

18 This rule is implicit in McLean Trucking Co. v. United States, 
U. S. 67, 88 L. Ed. 544, 64 S. Ct. 370 (1944). 65 

19Colorado-W yoming Co. v. Comm’n, 324 U. S. 626, 89 L. Ed. 1235, 
S. Ct. 850 (1945), and cases therein cited. 





—P JANUARY, 1952 445 


— 





ppl by it to find that there would be no adverse effects upon Atwood 
vhere should the application be granted to Greyhound. Moreover, the 
f the expression comes at the end of a long discussion of the situation 
pro- entirely from Greyhound’s viewpoint, and in its context seems to 
refer to the effect of the application upon Greyhound rather than 
"and to possible effects upon Atwood. 
time. Upon the foregoing considerations we are impelled to remand 
on Y. the case to the Commission for findings of fact as to the probable 
assity effect upon Atwood of the grant of the application to Greyhound, 
have and for a redetermination of the ultimate question of public con- 
veni- venience and necessity in the light of the additional finding. 
n the Some question arises as to the burden of proof in respect to 
f cen. the effect of an application upon a protestant in a case such as the 
ation, one before us. We think that, since the point is by way of oppo- 
et by sition to the application, and also since the evidence is peculiarly 
re the within the control of the protestant, the burden of proving an 
milar alleged adverse effect should be upon the protestant. It follows 
n Act that in the ordinary case the damage done by lack of such evidence 
ted a would fall upon the protestant. In the present case, however, as 
on of we have pointed out, the original application of Greyhound was 
28, We for a new service, and so the controversy originally concerned pub- 
find- lie need vel non. It was not until the record had been closed that 
1 con- the application was limited to an alternate route without pick-up 
service, and it was not until the change in the proposal that the 
ch in- issue of the effect on Atwood became critical. Under these cireum- 
rolved stances, therefore, we think that the record should be reopened to 
de no permit Atwood to present such evidence as it may have to demon- 
es eX- strate the adverse effect, if any there be, upon it by reason of the 
hound grant of the application. Of course, as the Supreme Court pointed 
, find- out in American Trucking Associations v. United States, ‘‘The 
econd applicant [Greyhound in this case] will . . . be required to 
amber furnish needed statistical evidence which is reasonably available 
ect on to it and will have opportunity to submit evidence upon its own 


of the part.’’ 
indin 
meee 20 Supra, 326 U. S. at 85. 
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Oga E. Anderson, Jr. (B) 1001-19th 
treet, S. E., Cedar Rapids, Iowa. 
Wilton H. Bargar, (B) A. T. M., Cero- 
hyl Laboratories, Inc., 2438 Broadway, 

ansas City 10, Missouri. 

Robert B. Claytor, (A) Solicitor, Law 
Department, Norfolk and Western Ry. 
Co., 106 North Jefferson St., Roanoke 
17, Virginia. 

Robert B. Conrad, (A) Genoa, Nebraska. 

Arthur DeVincentis, (A) Merck & Co., 
Inc., Rahway, New Jersey. 

Matthew J. Gelchion, Jr., (B) 42 West 
46th Street, Bayonne, New Jersey. 

Richard J. Hardy, (A) 135 South La 
Salle Street, Chicago 3, Illinois. 

Russell S. Hubbard, 1r, (B) 1661 North 

62nd Street, Philadelphia 31, Pennsyl- 
vania. 





Sigmund R. Kallins, (A) 215 North Ca- 
vert Street, Baltimore 2, Maryland. 

Francis W. Maguire, (B) Sales Repr, 
Spector Motor Service, Inc., Butler & 
Salmon Sts., Philadelphia 37, Pennsyl- 
vania. 

John J. O’Connor, (A) 423 Washington 
Building, Washington 5, D. C. 

Darrell E. Ries, (A) Moses Lake, Wash 
ington. 

John ). Rush, (B) 4242 Hellerman Street, 

Philadelphia 35, Pennsylvania. 

L. J. Souren, (B) Chief Rate Clerk, 
Kennecott Copper Ye 120 Broad- 
way, New York 5, N. Y. 

George K. White, (B) Ass’t. to T. M. 
American Brake Shoe Co., 230 Park 
Avenue, New York 17, N. Y. 


REINSTATED TO MEMBERSHIP 


Clifford M. Carter, (B) A. G. M., Mid- 
dle Atlantic Conference, 2111 F St., 
N. W., Washington 7, D. C. 


J. N. Guy Siddons, (B) T. M., Fairchild 
Aircraft Div., Fairchild . Ait- 
plane Corp., Park Ridge, Illinois. 
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Meetings of Regional Chapters 


District No. 1 Chapter 


Robert J. Fletcher, President, Boston & Maine Railroad, 150 Cause- 
yay Street, Boston, Massachusetts. 


Atlanta 
Allan Watkins, Chairman, 214 Grant Building, Atlanta 3, Georgia. 


Baltimore Chapter 


Charles J. Stinchcomb, Chairman, 534 Equitable Building, Balti- 
nore, Maryland. 

Meets fourth Thursday of each month, September through May, at 
$00 P. M., Association of Commerce Building, 22 Light St. Out of 
town members are cordially invited. 


Chicago Chapter 


A. J. Christiansen, Chairman, T. M., Northern Illinois Coal Trade 
Association, Room 1818, 307 North Michigan Avenue, Chicago 1, Illinois. 

Meets: 12.15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out of town members are cor- 
dially invited to attend the luncheon and meeting. 


Denver Chapter 


- Paul M. Hupp, Chairman, 315 Majestic Building, Denver 2, 
olorado. 
Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 


Qut-of-town members are cordially invited to attend the luncheon and 
meeting. 


District of Columbia Chapter 


TY Morrow, Chairman, 1220 Dupont Circle Building, Washing- 
tm 6, D. C. 


Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D.C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
‘cal chapters which may send delegates to annual or other meetings of the Associa- 
‘lon. Such chapters must conform to the constitution and by-laws of the Association. 
provided, however, that membership in the Association of Interstate Commerce 
mmission Practitioners shall be deemed a condition precedent to membership in 
ay chapter. (Constitution—section 5, Article IV.) 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
rages 120-122 of December, 1939, JouRNAL.) 
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Florida 


T. C. Maurer, Chairman, 227 West Forsyth Street, Jacksonville 
Florida. 


Michigan Chapter 


Harold Z. Frederick, Chairman, R. C. Mahon Company, 8650 Mt 
Elliott Avenue, Detroit 11, Michigan. 


Kansas City, Missouri, Chapter 


Robert P. Post, Chairman, 1040 Board of Trade Building, Kansas 
City, Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month in the 
Board Room of the Kansas City Chamber of Commerce. 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings 


St. Lowis, Missouri, Chapter 


John E. McCullough, Chairman, Attorney, St. Louis-San Francisco 
Railroad Company, 9th and Olive Streets, St. Louis, Missouri. 

Meets: Third Friday of each month at 12:15 P. M., at the Mark 
Twain Hotel. Out of town members are cordially invited to attend the 
‘uncheon and meeting. 


Metropolitan New York Chapter 


Stuart P. Smith, Chairman, T. M., Jefferson Chemical Company, 
Ine., 711 Fifth Avenue, New York 22, N. Y. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7 :30 P. M., except June, July and August. 


Ninth District Chapter 


Lloyd Meyer, President, 4716 East 45th Street, Minneapolis, 
Minnesota. 

Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A, 
Minneapolis. Minn. 


Northeastern Ohio 
G. H. Dilla. President, 3030 Euclid Avenue, Cleveland, Ohio. 
Philadelphia Chapter 


Samuel L. Einhorn, Chairman, 1540-47 Philadelphia Saving Fund 
Building, 12 South 12th Street, Philadelphia 7, Pennsylvania. : 

Meets: Monthly at Philadelphia Traffie Club, Benjamin Franklin 
Hotel, 3rd Thursday of each month, 8:00 P. M. except July, August 
and September. 
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Pittsburgh Chapter 


Frank J. Ryan, Chairman, District Representative, Detroit, Toledo 
& Ironton Railroad, 1404 Oliver Building, Pittsburgh 22, Pennsylvania. 
Meets: at call of Chairman. 


Puget Sound 


Donald G. Olson, President, A. T. M., Simpson Logging Company, 
1010 White Building, Seattle 1, Washington. 

Meets: Third Tuesday of each month—Dinner Meeting 6:00 P. M., 
Stewart Hotel, Out-of-town members are cordially invited to attend the 
dinner and meeting. 


San Francisco Chapter 


P.S. Labagh, Chairman, Traffic Director, California Packing Corpo- 
ration, 215 Fremont St., San Francisco, California. 

A cordial invitation is extended to members of other Chapters and 
of the National association to attend meetings. 


Southern California Chapter 
Wyman C. Knapp, Chairman, Gordon, Knapp & Gill, 612 Citizens 


National Bank Building, Los Angeles 13, California. 

Meets: First Wednesday of each month at 12:00 P. M., 9th Floor, 
Qecidental Building, 1151 South Broadway, Los Angeles, California. 
Qut-of-town members are cordially invited to attend. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Organization of Divisions and Assignment of Work of the I. C. C. 
and Chart Showing the Major Functions of the Commission 
Sy SNEED 0 SEND. seimecectncnncnnenncensnemnsniid $1.0 


General Rail and Rail-Water Freight Rate Changes Made During 
the Period October, 1914, to April, 1948, Inclusive—statement 
prepared by I. C. C. Bureau of Traffic, released 5-6-48—reprint 
from ICC Practitioners’ JouRNAL, June, 1948—while they 
a ishsieptlschehelalteiadicibapeatninbinaietihiceinebattiascsnanaipisiansiallteaimaiiiiiadiddtl ; 


Outline of Study Course in Practice and Procedure before the I. C. 
C.—Revised 1948 Edition—by Warren H. Wagner, Esquire .... | 


Selected Reading List of Books Helpful in the Study of the Princi- 
pal Laws Within the Jurisdiction of the I. C. C._—Revised 1947 
Edition, prepared by Committee on Education for Practice .... . 


Manual of Practice and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland 


A Description of the Functions of the Divisions, Bureaus and Staff 
of the I. C. C. bv O. L. Mohundro, Examiner, I. C. C.—re- 
printed for ICC Practitioners’ JOURNAL -_-_-------------- . 
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Percent Variable and Improvement in the Art, by John E. Seale 
Head Valuation Engineer, Bureau of Valuation, Interstate Com- 
merce Commission—reprinted from ICC PractrTionrs’ Jour- 


Costs and Value of Service in Rate Making for Common Carriers— 
A Series of articles by Hon. J. Haden Alldredge, H. J. Day, 
Samuel A. Towne, D. M. Steiner, John R. Turney, E. 8S. Root, 
Ford K. Edwards, Gilbert J. Parr—with foreword by E. M. 
Reidy, and Digest of Ruling Cases by J. Hamilton Smith_--- 10 


Supreme Court Decisions Important to the I. C. C. and Abstracts of 
39 Important Decisions Since 1939. This booklet contains 256 
Supreme Court Decisions, among which are 172 decisions im- 
I TG ETE, cinders eskinsncemncaneisnavannenceremsabnane 1 


Relief from 4th Section of the Interstate Commerce Act by J. 
M. Fiedler, Examiner. This study sets forth the principles de- 
veloped, the grounds recognized, and the limitations imposed 
by the Commission in the granting of relief from the long-and- 
short haul and aggregate-of-intermediates provision of Section 
4, and contains many citations relating to each situation 





